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RECOGNITION IN INTERNATIONAL LAW 
THEORETICAL OBSERVATIONS 


By Hans KELSEN 


Harvard University 


The problem of recognition of states and governments has neither in theory 
nor in practice been solved satisfactorily. Hardly any other question is 
more controversial, or leads in the practice of states to such paradoxical sit- 
uations. The reason for this lies in the fact that the term recognition points 
to two entirely different acts, not clearly separated either in theory or in 
practice. A codification of the norms of general (common) international 
law concerning recognition must above all furnish a clear distinction between 
the two functions known as recognition. 


I 


The term ‘‘recognition”’ may be said to be comprised of two quite distinct 
acts: a political act and a legal act. 

The political act of recognition of a state or government means that the 
recognizing state is willing to enter into political and other relations with the 
recognized state or government, relations of the kind which normally exist 
between members of the family of nations. Since a state according to gen- 
eral international law is not obliged to entertain such relations with other 
states, namely, to send or receive diplomatic envoys, to conclude treaties, 
etc., political recognition of a state or a government is an act which lies 
within the arbitrary decision of the recognizing state. This recognition can 
be brought about either by a unilateral declaration of the recognizing state, 
or by a bilateral transaction, namely, by an exchange of notes between the 
government of the recognizing state, on the one hand, and the government of 
the recognized state or the recognized government on the other. Political 
recognition may be conditional or unconditional. However, these questions 
are unimportant from a legal point of view, since the declaration of willing- 
ness to enter into political and other relations with a state or government 
does not constitute any concrete legal obligation. 

Such an obligation can arise only by a treaty between both states, and 
such a treaty contains more than a mere declaration of recognition. This 
declaration in itself has no legal consequences, although it may be of great 
importance politically, especially for the prestige of the state or government 
to be recognized. The political act of recognition, since it has no legal 
effect whatsoever, is not constitutive for the legal existence of the recognized 
state or government. Political recognition presupposes the legal existence 
of a state or government to be recognized. If one wishes to indicate the 
605 
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negative fact that an act has no legal consequences by saying that the act is 
only “declaratory,” then the political act of recognition can be characterized 
as “declaratory.” 


II 


Entirely different from the political act is the legal act of recognition. Its 
real meaning has, so far, not been worked out clearly in the theory of inter- 
national law. This is one of the reasons for the prevailing confusion. To 
make this meaning clear it will be helpful to precede the discussion with some 
remarks of a theoretical nature. 

Just as every other legal order, international law attaches to certain facts 
certain consequences. If a legal order attaches to a certain fact as condition 
a certain consequence, then it must determine in what manner and especially 
by whom the existence of the conditioning fact is to be established in order 
that the consequence provided for may be attached to it. It is a funda- 
mental, though often overlooked, principle of jurisprudence that in the 
province of law there are no absolute, directly evident facts, facts “in them- 
selves,”’ but only facts established by the competent authority in a procedure 
prescribed by the legal order. It is not theft as a fact in itself to which the 
legal order attaches a certain punishment. Only a layman formulates the 
rule of law in that way. The jurist knows that the legal order attaches a 
certain punishment only to a theft established by the competent court fol- 
lowing a prescribed procedure. The statement, ‘‘A has committed theft,”’ 
can only express the subjective opinion of an individual. In the province of 
law only the authentic opinion, which is the opinion of the authority insti- 
tuted by the legal order to establish the fact, is decisive. Any other opinion 
about the existence of a fact as determined by the legal order is, from a juris- 
tic point of view, irrelevant. 


III 


According to generally accepted opinion, the subjects of international law 
are states. International law imposes obligations and confers rights upon 
states, z.e., it attaches certain consequences to the particular conduct of a 
state. International law must therefore determine what a state is. Fur- 
thermore, it must determine what attributes a community of men must have 
in order to be a state in an international law sense and thus make it subject to 
the rights and obligations arising under international law. International 
law has to determine its subjects just as national law has to determine who 
are the subjects of the rights and obligations laid down by it; e.g., only hu- 
man beings, not animals, or, only free men, not slaves. If international law 
did not determine what a state is, then its norms, which obligate and em- 
power the states, would not be applicable. 

Since general international law consists of general norms it only can de- 
termine the legal fact ‘state’ in abstract terms. But how, according to 
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general international law, is the question to be decided: Does the legal fact 
“state in the sense of international law” exist in a given case? Does a given 
community of men actually possess those qualities required of a subject of 
international law? In other words, is international law applicable to this 
community in its relations to other states? That is the point where the legal 
act of recognition fulfills its function as provided by international law. 

General international law is primitive law, and, like every primitive law, 
highly decentralized. Unlike the technically developed national law, it does 
not institute special organs authorized to establish in a legal procedure the 
existence of concrete facts as determined by the law in order that the conse- 
quences also prescribed by the law may be attached to these facts. General 
international law leaves these functions to the interested parties. This is of 
special importance in the case of a delict. The question whether a state has 
violated international law and hence the legally protected interests of an- 
other state, is not, according to general international law, decided by an im- 
partial authority such as a court, but by the states which are in conflict with 
one another. They alone are the authorities empowered by general inter- 
national law to decide the question. It is the same when the question arises 
whether or not in a concrete case the fact ‘‘state in the sense of international 
law” exists, whether or not a certain community fulfills the required condi- 
tions of being a subject of international law, 7.e., of having in its relations with 
other states the rights and obligations stipulated by general international 
law; this implies equal rights and duties of these states towards the com- 
munity in question. The answer to this question, the establishment of the 
fact that in a given case a “‘state in the sense of international law” exists, 
falls, according to general international law, within the jurisdiction of the 
states concerned. This establishment (la constatation) is the legal act of 
recognition. 


IV 


What then is the fact “state in the sense of international law?” This 
question is to be answered from the observation of the practice of states; for, 
it is the practice of states by which general international law—a customary 
law—was formed. If one inquires into the qualities of those communities 
which in actual international relations are regarded as states, 7.e., as subjects 
of the rights and duties instituted by international law, one can observe a 
relatively far-reaching conformity in the practice of states. As a symptom 
of this conformity one may regard the fact that the definitions of the concept 
of “state” do not essentially differ from one another in scientific treatises on 
international law, while great divergencies are noticeable in the field of politi- 
cal science. A community which is to be regarded as a state in an interna- 
tional law sense has to fulfill the following conditions: 

(1) The community must be constituted by a coercive, relatively central- 
ized legal order; there must exist central organs for the creation and the ap- 
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plication of the norms of that order, especially that organ which is called the 
government. This is usually expressed by saying that the community must 
be politically organized. 

(2) The order constituting the community must be effective for a certain 
territory, or, more exactly, for the individuals living in a clearly demarcated 
territory; on the whole, it must be effective and tend towards permanence, 
7.e., it must in fact be both applied and obeyed. This is usually expressed by 
saying that there must exist a power or authority capable of enforcing the 
enduring obedience of the individuals living within a certain territory. 

(3) The community thus constituted must be independent, 7.e., it must 
not be under the legal control of another community, equally qualified as a 
state. It is not incompatible with this requirement that the community, 
acting as a subject of international law, is under the legal control of an inter- 
national community, in so far as it belongs to a union of states which has an 
international character, such as the League of Nations. The community of 
states constituted by general international law is itself such a community to 
the legal control of which all states are subjected. The state, in an interna- 
tional law sense, is a legal community which is subject only to general or par- 
ticular international law but not to the law of any other state. 

A community meeting these three conditions is a state. The order which 
constitutes this community is the legal order of the state, the territory for 
which the order is efficacious is the territory of the state, the individuals liv- 
ing in that territory are the people of the state, and the individual or the in- 
dividuals who, according to this effective order, represent the community in 
its relations with other states are the legitimate government of that state,— 
all this according to the norms of general international law. 

The recognition of a state is the establishment of the fact that a given 
community has satisfied these conditions. 

What is the nature and legal effect of this act? 

The legal act of recognition is the establishment of a fact; it is not the ex- 
pression of a will. It is cognition rather than re-cognition. It has the same 
character as the establishment of a legally relevant fact by a court. Its 
effect is that the recognized community becomes in its relation with the recog- 
nizing state itself a state, 7.e., a subject of rights and obligations stipulated by 
general international law. Before recognition, the unrecognized community 
does not legally exist vis-d-vis the recognizing state. Only by the act of rec- 
ognition does it come legally into existence in relation to the recognizing 
state. Only its legal existence, its existence as judged by international law, 
not its ‘‘natural’”’ existence, is of importance in the province of that law (in 
so far as such a pleonastic assertion is at all necessary or permitted). Its 
legal existence is identical with its existence as a state, 7.e., as a subject of 
international law. 
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Consequently, the legal existence of a state in this sense has a relative 
character. <A state exists legally only in its relations to other states. There 
is no such thing as absolute existence. Since we have to acknowledge the 
relativity of time and space—the general conditions of natural existence— 
relativity of legal existence is no longer paradoxical. By the legal act of 
recognition the recognized community is brought into legal existence in rela- 
tion to the recognizing state, and thereby international law becomes ap- 
plicable to the relations between these states. Hence the legal act of recog- 
nition has a specifically constitutive character. In this respect it differs 
essentially from the political act of recognition. 

VI 

The legal act of recognition is, as the establishment of a fact, a unilateral 
act. Recognition of acommunity asastateisnotatreaty. A treaty is only 
possible between two subjects already existing in relation to each other, not 
between an existing subject and a subject to be created by the former’s act 
of recognition. In order that international law may become fully applicable 
to the relations between the recognizing and the recognized state the recogni- 
tion has to be reciprocal. The recognized state, too, has to recognize the 
recognizing state. Both acts can take place at the same time only if the 
community to be recognized as a state is, according to general international 
law, able to proclaim itself a state. However, such proclamation has only 
the effect that the community becomes a subject of international law for it- 
self and not in relation to others. If a new community is formed in some 
territory and the organ representing this community declares itself a state as 
understood by international law, the effect of this declaration is analogous to 
the effect of the declaration made by another state that the new community 
isastate. The effect of the latter recognition is limited to the relation be- 
tween the recognizing and the recognized state. In case a new community 
declares itself to be a state, both subjects are identical. The new state starts 
its legal existence with its declaration of statehood but it exists only for itself, 
not in relation to other states. This is a typical border case. In order to 
become a subject of international law in relation to other states, the new 
state has also to be recognized as such by these other states, but the old 
state, too, in its relation to the new state is a state, in the sense of interna- 
tional law, only if the new state recognizes it as such. Therefore mutual 
recognition is necessary. Accordingly, the question of recognition is not 
only of importance as concerns the recognition of new states, but, just as the 
new state has to be recognized by the old, the old state must also be recog- 
nized by the new state. 


VII 


Is an existing state obliged to recognize a new community as a state, if this 
community, according to the opinion of the existing state, fulfills the condi- 
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tions laid down by international law? Such an obligation, however desira- 
ble, is not stipulated by positive international law. Existing states are only 
empowered—they are not obliged—to perform the act of recognition. Re- 
fusal to recognize the existence of a new state is no violation of general inter- 
national law and thus constitutes no violation of the right of any other 
community. However, recognition of a community as a state, even though 
it does not fulfill the conditions laid down by international law, is a violation 
thereof. If, for instance, part of an existing state tries to separate itself by 
revolution, and another state recognizes this part of the state as a state be- 
fore the conditions prescribed by international law are fulfilled, the recog- 
nizing state infringes upon the right of that state against which the revolu- 
tionary attempt at separation is directed. The question whether the right 
of a state has in fact been infringed by the act of recognition—a question 
which is disputed between this state and the recognizing state—is only a spe- 
cial application of the general principle concerning the question whether in a 
given case one state has violated the right of another state. 


VIII 


It is theoretically conceivable that general international law should deter- 
mine the fact “‘state”’ not directly, but leave the determination to the states 
competent to recognize a community as a state in a given case. Conse- 
quently, the states would be free not only to determine whether in a given case 
a community is a state in an international law sense, but also free to deter- 
mine what a state is and what conditions a community has to fulfill in order to 
become a state according to international law. The situation would be the 
same if a national legal order would empower the courts to determine not 
only whether a delict has been committed but also what a delict is. A fur- 
ther consequence would be that a state could not violate international law, 
either by the non-exercise or by the exercise of its competence to recognize a 
community asastate. A state would be free to recognize a community as a 
state. A state would be free to recognize any entity as a state, e.g., an au- 
tonomous province or a town belonging to another state, and thus conclude 
international treaties with this entity, etc., without violating international 
law. 

It is thus clear that this interpretation of the competence of states does not 
conform with the rules of positive international law. Such a situation may 
have existed at the beginning of the development of international law, but by 
century-old practice a customary rule has developed concerning the question 
what may be recognized as a state without infringing upon the rights of other 
states; and this rule is less disputed than many other rules of customary in- 
ternational law. If it were correct that general international law does not 
itself directly determine the concept of “state” but rather leaves the deter- 
mination to those states competent to recognize a community as state in a 
given case, then the recognition of states would not be regulated by any norm 
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of international law and hence would not be a possible subject for codifi- 
cation. 
IX 


Just as the fact has to be established that a given community is a state in 
an international law sense, so must also be established the fact that a com- 
munity ceases to be a state; that is, if these facts are to have any legal conse- 
quences. To establish the latter fact lies, according to general international 
law, within the competence of those states for which this fact is to have legal 
consequences. The substance of the respective declaration is that a com- 
munity which up to now has been a state according to international law, has 
ceased to fulfill the conditions which general international law attaches to the 
existence of a state. This declaration is the actus contrarius of the act of 
recognition. There is no technical term for it. If the establishment of the 
fact that a state has ceased to exist refers to a community which has in fact 
ceased to exist, there is normally no reason to establish this fact in an express 
declaration. The establishment of this fact is implied in the conduct of the 
other states. From such a situation fewer legal difficulties arise than from 
the opposite case, namely, the coming into existence of a state. This is so 
since the immediately concerned subject no longer exists. As a result the 
whole problem has not been of much interest to jurists. 

The effect of the establishment that a community which has been a state 
up to now has ceased to be a state in the sense of international law is that in- 
ternational law is no longer applicable to the relation between the state es- 
tablishing this fact and the community concerned. The establishment is 
constitutive. In contradistinction to recognition, it cannot be reciprocal 
because one of the subjects has ceased to exist. 

Just as international law is not violated if the competence to recognize a 
community as a state is not exercised, neither can it be violated if the com- 
petence to perform the actus contrarius is not exercised. There is no duty to 
perform this act. But just as international law can be violated by an act of 
recognition, it can also be violated by an actus contrarius. Recognition as 
well as the actus contrarius can be performed in contradiction to international 
law. A state may declare that a community which has been a state ceases to 
be a state although the community in fact still fulfills all conditions laid down 
by international law. Thus the right of the community in question is vio- 
lated. The question of its legal existence is disputed between the community 
and the state which denies its existence. In this case the same rules become 
applicable which, according to general international law, are to be applied in 
case the question is disputed whether a state has violated the right of another 
state. 

x 


Since the recognition of a state is, as a legal act, the establishment of a fact 
determined by international law, it cannot be conditional. The question 
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whether a given community is a ‘‘state in the sense of international law”’ can 
only be answered “Yes” or “No.” The content of the declaration of recog- 
nition excludes any possibility of a condition. Recognition of a state can 
only be unconditional. In the case of a conditional recognition, e.g., the 
declaration of State A to recognize the new State B on condition that the 
new state grant specific rights to a certain minority of its population, the 
condition cannot refer to the establishment of the fact that community B is 
a state in the sense of international law, contained implicitly in the act of 
recognition. The condition can only refer to the political act of recognition, 
which is in this case connected with the legal act. If community B, recog- 
nized as a state, has accepted the declaration of State A, 7.e., if B is under 
obligation to A to grant to a certain minority of its population specific rights 
and does not fulfill this obligation, then B violates a right of A with all the 
consequences of a violation of law according to general international law. 
For the legal existence of State B in relation to State A, based on the legal 
act of recognition, this violation of law has no importance. 


XI 


In theory and in practice one is accustomed to distinguish between de jure 
and de facto recognition. The significance of this distinction is not quite 
clear. In general it is believed that de jure recognition is final, whereas de 
facto recognition is only provisional and thus may be withdrawn. If such a 
distinction is made with reference to the political act of recognition, it must 
be observed that the declaration of willingness to enter into normal political 
and economic relations with the new state does not constitute any legal ob- 
ligation. Even if this political recognition has no provisional character, it is 
not a legal act, and thus, in this sense, not de jure. In order that political 
recognition may not be withdrawn unilaterally, it has to have the form of a 
treaty between the recognizing and the recognized states, a treaty constitut- 
ing legal obligations. Then the contents of the declaration of both states 
must comprise more than a mere recognition. 

The distinction in question can be applied to the legal act of recognition 
only with the restriction that the so-called de facto recognition is also a de jure 
recognition because it represents a legal act. But perhaps this legal act of a 
so-called de facto recognition differs somehow from the act of a de jure recog- 
nition, using the term in a narrower sense. In this connection it has to be 
observed that it is sometimes difficult to answer the question whether a given 
community fulfills all the conditions prescribed by international law in order 
to be a state. Immediately after a new community which claims to be a 
state has come into existence, it is in some cases doubtful whether the given 
fact corresponds completely to the requirements of international law, espe- 
cially whether the new order is permanently effective and independent. If 
the legal act of recognition is made in this stage, the recognizing state may 
wish to refer to the situation in its act by declaring its recognition to be merely 
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de facto. The expression is, as indicated, not quite exact, for even such a 
recognition is a legal act and has in the relations between the recognizing and 
the recognized state the same effects as a de jure recognition. If it turns out 
later that the recognized community does not in fact fulfill all the conditions 
prescribed by international law, the recognizing state may at any time estab- 
lish this, but this is also possible if the recognition was announced not as a 
de facto, but as a de jure, recognition. We have only to recall that any state 
is entitled, according to general international law, at any time to establish 
the fact that a community which has been a state in an international law 
sense, has ceased to be such, because it no longer fulfills the condition pre- 
scribed by general international law. The establishment of such a fact is 
not a withdrawal of recognition. The establishment of a fact cannot be 
withdrawn, it can only be replaced by another establishment, namely, the 
establishment that the previously established fact no more exists. It is, as 
has been pointed out, an actus contrarius when compared with the act of rec- 
ognition. 

From a juristic point of view, the distinction between de jure and de facto 
recognition has no importance. Any codification of the norms of interna- 
tional law relative to recognition can ignore it. 

XII 

Since states, according to general international law, are not obligated, but 
only empowered, to determine whether a community is or has ceased to be a 
state, this can be established at any time regardless of the date when, in the 
opinion of the state so determining, the community in question began to 
fulfill the prescribed conditions. The state competent to establish this can 
fix the date in its declaration. The recognizing state may perform its recog- 
nition or the actus contrarius with retroactive force by declaring that the 
community in question began or ceased to fulfill the conditions prescribed by 
international law before the date of the recognition or the actus contrarius. 
Legal acts with retroactive force are possible according to general inter- 
nationallaw. There is no reason to suppose that the act of recognition or its 
actus contrarius forms an exception to this rule. Whether these acts have 
retroactive force or not is to be decided according to the intention of the act- 
ing state. This intention must be expressed in some way. No special form 
is prescribed by general international law; in fact, neither is there one for the 
act of recognition nor for its actus contrarius. 

With regard to the organ of the state which is competent to perform the 
act of recognition or its opposite, general international law has no special 
ruling. Here the general rule applies according to which international law 
delegates the national legal order to determine the organs which represent the 
State in its relations with other states. In this connection it has to be ob- 
served that, according to the principle of effectiveness prevailing in interna- 
tional law, only the effective constitution of a state is to be regarded as dele- 
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gated by international law. The actually effective constitution of a state 
does not necessarily correspond to its written one. 


XIII 


A state can transfer its competence to recognize the existence of another 
state by means of an international treaty to another state, to a union of 
states, or to its organs. It is in this sense that we must interpret Article I, 
Section 2 of the Covenant of the League of Nations. This provision does not 
infer that only the states recognized by all members of the League can by 
majority vote of the Assembly be admitted to the League. Thus it is possi- 
ble that a community which has not been recognized by one or another 
member of the League may become a member of the League, even if this com- 
munity has not yet been recognized by one or another member voting against 
its admission. By admission into the League the community in question be- 
comes a subject of the rights and duties stipulated by the Covenant in rela- 
tion to all the other members, even to those who have voted against the ad- 
mission of the new member; and the other members of the League, even those 
who voted against its admission, obtain, according to the rules laid down in 
the Covenant, certain rights and incur certain obligations in relation to the 
newly admitted member. This is only possible under the supposition that 
the new member, by admission to the League, is recognized as a state in rela- 
tion to those members which have not yet recognized it. The resolution of 
the Assembly by which the new member is admitted implies the act of recog- 
nition for those members which have themselves not yet recognized the new 
member. A state, by subjecting itself to the Covenant of the League of Na- 
tions, transfers to the Assembly the competence to recognize as a state a 
community which it has not yet recognized. However, this transfer of com- 
petence is limited to the case that the community in question should be ad- 
mitted to the League. There is an analogous situation if states conclude a 
treaty by which a court is instituted, that is, if the treaty has a clause of un- 
limited accession. If a community which has not been recognized by one or 
another of the treaty-members as a state becomes a treaty party and pleads 
in the court against a state which has not yet recognized it, then the court 
has to decide, over the objection of the defendant that the plaintiff is no 
“‘state in the sense of international law,” on the status of the plaintiff in a 
manner binding the defendant. In such a case the right to be recognized 
exists. 


XIV 


The recognition of an individual or a body of individuals as the govern- 
ment of a state offers essentially the same problem as the recognition of a 
community asastate. The legal act of recognition of a government must in 
principle be distinguished from the political act of recognition. The first 
act, as has been pointed out, is the establishment of the fact that an indi- 
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vidual or a body of individuals is actually the government of a state. The 
second act is the declaration of willingness to enter into mutual relations 
with this government. A government, according to the norms of interna- 
tional law, is the individual or body of individuals which by virtue of the 
effective constitution of a state, represents the state in its relations with 
other states, z.e., is competent to act on behalf of the state in its relations 
with the community of states. Since, however, a state must in this sense 
have a government, and a community which has no government in the sense 
of international law is no state, the recognition of a community as a state im- 
plies that the community recognized has a government. The legal act of the 
recognition of a government cannot be separated from the legal act of the 
recognition of a state. So long as a state admits that another community is 
a state in the international law sense, and so long as it does not declare that 
this community has ceased to be a state, it cannot declare that this state has 
no government. A state is, however, free to enter or refuse to enter into 
political and other relations with a government, that is, it may grant or re- 
fuse to the government political, but never legal, recognition. 

The refusal of political recognition is, however, possible only to a limited 
degree. It is commonly held that a state, the government of which is not 
politically recognized by another state, nevertheless remains a subject of 
international law in relation to the latter state, that all rights and duties 
stipulated by general and particular international law remain in force in the 
mutual relations of both states. It is, however, the government which ful- 
fills international obligations and puts in motion international rights. Let 
us suppose that State A refuses to recognize the government of State B, not 
State B as such, and requests from State B the fulfillment of its duties in re- 
lation to State A. Then State A must accept the fact that the obligations of 
State B are fulfilled by its government not recognized by State A; neither can 
State A refuse to fulfill a duty towards B simply because the fulfillment was 
requested by a government not recognized by A. That the recognition or 
non-recognition limited to the government of State A can only have a politi- 
cal, not a legal, importance, follows from the rule of international law accord- 
ing to which a state is free to institute for itself any government it wishes, 
provided thereby that no rights of other states are violated and that the gov- 
ernment is effective. The freedom of a state to recognize or not to recognize 
the government of another state rests upon the fact that no state is required 
to have political or other relations with another state, to conclude treaties 
with it, etc., and that any state may break off these normal relations with 
another state if the government of that other state is politically not accepta- 
ble. This rupture of relations must, however, not affect existing legal ob- 
ligations. 

It must be admitted that the practice of states is highly contradictory on 
this point, and occasionally leads to practically impossible situations. It is 
the task of any codification on this point to lay down above all the principle 


616 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that non-recognition of a government has no effect on the rights and duties 
which exist between the two states at the time when the previously recog- 
nized government is succeeded by the unrecognized government, and also 
that the unrecognized government is competent to fulfill these duties and 
pursue these rights. 

XV 

Besides the recognition of states and governments, the recognition of in- 
surgents as a belligerent power is also of importance in international law. 
It presupposes a civil war. Under certain conditions determined by inter- 
national law this civil war may assume the character of an international war. 

These are the conditions: 

(1) The insurgents must have a government and a military organization 
of their own. 

(2) The insurrection must be conducted in the usual technical forms of 
war, 2.e., the war must be more than a mere petty revolt and must assume the 
true characteristics of a war as that term is generally understood. 

(3) The government of the insurgents must in fact control a certain part 
of the territory of the state in which the civil war takes place, 7.e., the order 
established by the insurgents must be effective for a certain part of the 
territory of this state. 

The legal act of recognition of insurgents as a belligerent power implies 
that the above-mentioned facts, determined generally by international law, 
exist in a given case. This recognition may be made by the legitimate gov- 
ernment against which the insurrection is directed as well as by the govern- 
ments of other states. As to the effect of the recognition of insurgents as a 
belligerent power, opinions differ. The only point commonly accepted is 
that by recognition the international norms concerning war and neutrality 
become applicable to the relations between the recognizing state and the 
community recognized as a belligerent power. For the legitimate govern- 
ment against which the insurrection is directed, the recognition of the in- 
surgents as a belligerent power implies the release from any responsibility 
for events which may happen in the territory occupied by the insurgents. 

The two most important functions of this act of recognition are the trans- 
formation of civil war into international war with all its legal consequences, 
and the regulation of international responsibility corresponding to the 
change of political power within the state involved in civil war, not only with 
respect to the legitimate but also to the insurgent government. Clearly to 
determine the responsibility of both would be a highly important task for a 
codification which on this point could bring into existence rules of interna- 
tional law, which are now only in statu nascendi. 

The recognition of insurgents as a belligerent power resembles more the 
recognition of a community as a state than the recognition of an individual or 
a body of individuals as a government. By the effective control of the in- 
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surgent government over part of the territory and people of the state in- 
volved in civil war, an entity is formed which indeed resembles a state in the 
sense of international law. This is of great importance as far as the extent of 
responsibility of the insurgent government is concerned. 

In view of the close relation between recognition of a community as a state 
and recognition of insurgents as a belligerent power, it would be advisable to 
extend a codification of the rules concerning recognition of states and govern- 
ments to the problem of recognition of insurgents as a belligerent power. 


WAR, NEUTRALITY AND NON-BELLIGERENCY 


By Epwin BorcHARD 
Of the Board of Editors 


At Havana on March 27, 1941, Attorney General Jackson delivered an 
address ! designed to prove that as a matter of law the United States was 
now obliged to render to England (and presumably others) all aid ‘‘short of 
war,” while “‘at the same time it is the declared determination of the govern- 
ment to avoid entry into the war as a belligerent.”’? Apparently convinced 
that United States military aid to one belligerent alone * cannot be justified 
by the traditional international law, the Attorney General feels obliged first 
to explode as obsolete the international law conceptions of war and neutrality 
of the past two centuries, culminating in The Hague Conventions, and to 
maintain that a new international law has now been revealed in the Covenant 
of the League of Nations, the Kellogg Pact, the Budapest ‘‘ Articles of Inter- 
pretation” of 1934, and the Argentine Anti-War Treaty of 1933, all of which 
are alleged to make discrimination the new way of life for neutrals. The 
legislation of Congress requiring impartiality is not accorded even honorable 
mention. The “new international law” is thus found in the vague and 
illusory monuments to the myth called ‘collective security,’’ which crumbled 
under the impact of the first European crisis. It should be no surprise to the 
Attorney General that many international lawyers do not share his views 
on international law or how international law is created, or follow his unique 
construction of documents. 

We learn from the Attorney General’s address that the applicability of the 
rules of The Hague Conventions “‘have been superseded.” 4 To justify 
abolition of the law of neutral obligation the Attorney General suggests that 
“impartial neutrality”? had its “foundation” and “cornerstone” in ‘“‘the 
proposition that each sovereign state is quite outside of any law . . . and 
under [no] legal duty to any other nation.”’ Of course such a strange as- 
sumption knocks the bottom out of international law, which, like all law, 
consists of a collection of rights and duties and other jural relations. The 
Attorney General is also inaccurate in suggesting that it is ‘‘reasoned’’ that 

1 This JouRNAL, Vol. 35 (1941), p. 348 ff. 

* My esteemed colleague, Professor Quincy Wright, also seeks to demonstrate, under the 
same inspiration and in the light of committee reports, that in becoming the “arsenal of 
democracy” the United States is performing a legal obligation or exercising a legal privilege 
under international law. Jbid., Vol. 35 (1941), p. 305 ff. 

’ For a neutral, it would not be more legal if extended to both or all belligerents. 

4 Nevertheless, the Attorney General invoked them in 1940 in his opinion concerning the 
destroyer-naval bases deal. This JouRNAL, Vol. 34 (1940), p. 690 ff. So did the Depart- 


ment of State in the protest to Great Britain, January 2, 1940, on censorship of the mails. 
2 Bull. Dept. of State, p. 3. See also Pan American protest on the Wakama, 2 Bull., 306. 
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all wars are legal and that all wars must be regarded as just. Wars are like 
disease, neither legal nor illegal; and international law has no criteria for 
passing on moral issues, which are likely to be judged on subjective considera- 
tions of interest and policy. Hence political judgments are the guide to 
political conduct. The attempt to invoke some hoped-for “law” as a moral 
support for such judgments weakens such meagre law as we have by assign- 
ing to it weighty functions it cannot purport to fulfill. International law is 
a relatively primitive system. 

The Attorney General’s premises lead him to challenge Hall’s well-known 

statement that 

it would be idle for it (international law) to affect to impart the charac- 
ter of a penalty to war, when it is powerless to enforce its decision. . . . 
International law has consequently no alternative but to accept war, 
independently of the justice of its origin, as a relation which the parties 
to it may set up if they choose, and to busy itself only in regulating the 
effects of the relation. Hence both parties to every war are regarded 
as being in an identical legal position, and consequently as being pos- 
sessed of equal rights.* 

The Attorney General finds the idea of equality of rights abhorrent and 
then expounds the view that under the new dispensation discrimination has 
become the proper principle of life, discrimination against the wrongdoer, 
which, he contends, is “‘really a return to earlier and more healthy precepts.”’ 
Of course the extent of the new discrimination would necessarily be deter- 
mined for itself by each state. Its exercise seems to be based on the theory 
that a unilaterally assumed self-righteousness gives to acts of war a peaceful 
and benevolent connotation. All that is necessary is to deny that the coun- 
try is a belligerent, and then apparently war becomes peace. It may be 
unfortunate that the international legal order is not exactly a moral order; 
but any system of social control must deal with the materials at hand, and 
the myriad of factors which condition international relations are not yet 
sufficiently understood or controllable to construct out of them a moral order 
in which everyone can perceive what is right and just and good. Short of 
agreement uniformly interpreted by practically all states, law must be based 
on facts of human and national behavior over the centuries, not on postulates 
and theories inspired by emotion, however noble. None of the belligerents, 
for example, accepted the proposed Pan-American “‘neutrality” belt of sev- 
eral hundred miles around the American continent; nor did Secretary Hull’s 
“fundamental principles of international policy” of July 16, 1937,° meet 
unanimous approval.’ 


* Hall’s International Law, 5th ed., 1904, p. 61; this Journa, Vol. 35 (1941), p. 350. 

* Dept. of State, Publication No. 1079. 

7 Portugal pointed out that general maxims, however benevolent, do not solve concrete 
problems. It deprecated “that habit of entrusting the solution of grave external problems 
to vague formulae,” and while admitting universal concurrence in general aspirations for 
human welfare, intimated that a more profound analysis was a condition of practical solu- 
tions. Press Releases, XVII, No. 416, Sept. 18, 1937, p. 229. 
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What Hall meant, moreover, is misapprehended. The laws of war have 
been codified and recodified for several centuries, and national manuals for 
army and navy, like the United States Code of April 24, 1863, adopt these 
rules. If the righteous party were to consider himself free from the observ- 
ance of the legal rules of war there would be an indiscriminate destruction 
of life and property which would make peace not even temporary. Hence the 
view that because one side is wicked, an ‘“‘aggressor,’’ ®§ the rules of war need 
not be observed by the virtuous seems a prescription of sheer anarchy. Yet 
this, according to the Attorney General, is to be a contribution to the 
“‘greatest unfinished task of civilization,’”’ namely, ‘‘to create a just and 
peaceful international order.”’ 

The learned Attorney General then develops his thesis that the new theory 
releases the righteous from the obligations of international law as heretofore 
known, and maintains that the League Covenant and the Kellogg Pact and 
certain private resolutions have “swept away the nineteenth century basis 
for contending that all wars are alike and all warriors entitled to like treat- 
ment.” 

He begins by asserting that ‘‘the doctrine”’ of international law in the 
seventeenth and eighteenth centuries was based on a distinction between 
“just and unjust wars,’ and on that assumption he apparently brushes aside 
the international law of those and later centuries. But the Attorney 
General, it is submitted, misapprehends the doctrine of the ‘‘just war,” 
which has a large literature and was recently discussed in its historical de- 
velopment by my colleague, Dr. Joachim von Elbe. The conception was a 
Middle Age abstraction, used to enable each party to the war to serve itself 
by serving God. In the fourteenth century Bartolus pointed out that each 
party would necessarily determine the justice of its own cause, and made the 
time-honored distinction between the legal and ethical aspects of the prob- 
lem and between war and reprisals. The word ‘‘just’”’ acquired so many 
meanings !° that it was of no legal use whatever. In the seventeenth century 

* This is one of the most fatuous terms in the new international vocabulary. The con- 
ception is entirely subjective and serves the purposes of a “‘cuss-word,”’ raising the heat but 
shedding no light. Both sides necessarily become more belligerent and there is no limit to 
the armaments a nation must keep to enforce the “prerogatives’’ or resist the “penalties” 
of coercer and coerced, respectively. Since there is no objective criterion of “aggression,” 
in spite of feeble attempts to define it in certain treaties now liquidated, the effort to reach a 
judgment is reasonably sure to divide the nations and increase the area of conflict and war. 
Moreover, such a judgment will practically always be based on self-interest only—hence the 
division of opinion. 

® “The Evolution of the Concept of the Just War in International Law,” this JouRNAL, 
Vol. 33 (1939), p. 665. 

10 A common meaning, originating in Rome and still preserved in our distinction between 
“perfect” and “imperfect” or unlimited and limited war, was to regard a war appropriately 
commenced as “‘justum,”’ 7.e., legally correct. Some, like Ayala, speaking of the justice of a 
cause, considered this a matter of politics and equity, not of law or as having any bearing on 
the conduct of war. Von Elbe, loc. cit., p. 676. Gentilis considered that both belligerents 
might have a “‘just cause.” 
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Grotius spoke of ‘‘just causes’’ as self-defense, the recovery of property and 
the punishment of the adversary, and of ‘“‘unjust causes” as the desire for 
“richer” land, for freedom from political subjection (which would have 
barred wars of independence), and the wish to rule others on the pretext 
that it is for their good." Pufendorf derived from the conception of a 
“just war” the duty of neutrality, and emphasized the danger of a neutral’s 
endeavoring to determine the “justice of the war.’”’ Bynkershoek em- 
phasized that the very definition of war as a ‘‘contest between independent 
persons”’ asserting their rights by force, implied a just cause and precluded 
a neutral from passing on the relative degree of justice in the cause of the 
belligerents.!? 

That was the common view of the authoritative positivist writers of the 
seventeenth and eighteenth centuries. Those of the nineteenth refused 
equally to deal with a metaphysical distinction that can never acquire com- 
mon concurrence, that has always proved unworkable and would certainly 
have led, if applied, to bigger and better wars. Yet the Attorney General, 
after asserting against the record that the ‘‘doctrine”’ of the seventeenth and 
eighteenth centuries was based on the distinction between just and unjust 
wars, purports to conclude that “from that distinction there was logically 
derived the legal duty of members of the international society, bound by the 
ties of solidarity of Christian civilization, to discriminate against a state 
engaged in an unjust war—in a war undertaken without a cause recognized 
by international law.’’ This conclusion is even weaker than its unfounded 
premise. 

With the establishment of the equal rights of independent states and the 
obligations of non-belligerents to observe a precise neutrality, there came to 
an end the sophistries and confusions of earlier times, until they were revived 
for punitive purposes at the close of the European Warin 1919. The results 
of United States participation in that enterprise require no emphasis. But 
in assuming the validity of his historical conception of the “just war,” the 
Attorney General professes to believe that in certain spasmodic unneutral 
acts committed during the nineteenth and twentieth centuries, he finds evi- 
dence for his thesis that neutrality permits discrimination, or that between 
neutrality and belligerency there is a third category under which “certain 
acts of partiality are legal, even under the law of neutrality.’’ Perhaps this 
accounts for his concession that the League Covenant did not ‘‘abolish neu- 
trality.” It enables the Attorney General to conclude, however, either (a) 
that as a neutral a virtuous state may discriminate against a belligerent 
whose war the neutral considers unjust, or, to use the modern lingo, is an 
“aggressor,” or (b) that as a “non-belligerent” it is not bound by the obliga- 
tions of neutrality which imply certain rules of law, including impartiality 

" De Jure Belli ac Pacis, Bk. II, c. xxii, secs. viii-xii. 

™ The Pope is reported (New York Times, Sept. 17, 1941, p. 1) to have declined to pass 
judgment on which side in the present war was “just,” and to have denied that one could 
speak of any side as fighting a “just war.” 
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and abstention. If for purely political reasons states on occasion have de- 
parted from those obligations, this is not evidence of abolition of neutrality 
or of a changing law any more than is the fact that by good fortune they 
escaped paying the price of their unneutral acts by being attacked as belliger- 
ents. They simply ‘‘got away with” a violation of law. By the Neutrality 
Act of 1939 the Congress undertook politically to stand by an American 
Republic in a war with a non-American state and thus committed itself not 
to be neutral. It has that privilege and assumes the necessary consequences 
of belligerency. 

The Attorney General, in speaking of the League of Nations as creating the 
new law of discrimination, says that it laid upon its members the “ obliga- 
tion to adopt against the responsible state what was theretofore regarded as 
unneutral conduct contrary to international law.’’ He thus correctly ad- 
mits that discriminatory treatment by a neutral is unneutral and contrary to 
international law. But the League obligation could come into force on cer- 
tain conditions only, one of which was the necessity for unanimity. Such 
unanimity has never been achieved, even in the Italo-Ethiopian case which 
helped to break down the whole system and also the balance of power in Eu- 
rope. In apparent laudation of the discriminatory measures then adopted, 
which had such disastrous effects, the Attorney General speaks of the ‘‘identi- 
cal attitude” of Great Britain in the course of hostilities between Finland 
and Soviet Russia in 1940. ‘The British Government supplied Finland with 
arms and ammunition; it authorized the setting up in Great Britain of re- 
cruiting bureaus for the Finnish army; and it adopted other measures clearly 
prohibited by The Hague Conventions.”’ And presumably Britain is now 
the victim of its beneficence, since the shoe has been on the other foot since 
June 22, 1941. That is one of the difficulties with the theory of sanctions 
against aggressors—the “‘aggressor’”’ may join your side or the victim the 
opposition—and make you look foolish. 

While the Attorney General admits that the Covenant of the League can- 
not be cited as a source of law for the United States, he nevertheless thinks 
it dates the new era, ‘‘the changed position of both war and neutrality in 
the world’s thought.”” He does not say the world’s law; had he said “‘in the 
imagination of romantic dreamers”’ he would have been more nearly correct. 
He fails to note the demise of the League; but he ties the United States into 
the discredited system of sanctions against aggressors by triumphantly pro- 
ducing the Kellogg Pact, which in his view committed the United States to 
the coercive obligations of the League of Nations. He fails, however, to 
mention the reservations and conditions which the signatory Powers an- 
nexed to their supposed ‘‘renunciation of war,’’ chief among which was the 
declaration that wars of self-defense were excepted from the renunciation, 
and each nation was to be the exclusive and unreviewable judge of the ques- 
tion whether its war was one of self-defense. Since all belligerents uni- 
formly so allege, the Kellogg Pact has no legal force whatever, and only by 
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distorting its meaning can propagandists get the slightest satisfaction from it. 
The Argentine Anti-War Pact,'* which “‘condemned” without outlawing, 
wars of undefined ‘‘aggression”’ among the signatories, maintains the tradi- 
tional obligations of neutrality, a fact not mentioned by the Attorney 
General. 

But the legal obligation to commit warlike acts against an alleged “ vio- 
lator” of the Kellogg Pact, the ‘‘aggressor,”’ is derived from what is called 
the Budapest Articles of Interpretation adopted in 1934 by the International 
Law Association. Senator Danaher of Connecticut on February 24, 1941,’ 
made a masterly analysis of these so-called Articles of Interpretation, and 
showed that a small group of League advocates, anxious to bring the United 
States into Europe as an enforcer of the League Covenant, simply passed a 
series of resolutions expressing their own policy of what ought to be done by a 
nation desirous of enforcing the supposed obligations of the Kellogg Pact; 
but international law is not made in that way. So far as known, not a 
single nation has ever adopted these private resolutions or Articles of Inter- 
pretation '® and they have not the slightest weight except as the personal 
recommendations of a small private body.!” 

Moreover, the action recommended is in direct contradiction with the 
Report of the Senate Committee on Foreign Relations, which distinctly 
maintained that no obligations of any kind to enforce the Pact were con- 
tracted by or incumbent on the United States.'® No mention of this report 
is made by the Attorney General. 


8 This JouRNAL, Supplement, Vol. 28 (1934), p. 79. 

“Tf nations nevertheless undertake war or ‘‘aggression’”’ the contracting parties ‘will 
adopt in their character as neutrals a common and solitary attitude” and the means “‘au- 
thorized by international law.” In no case will they “resort to intervention,” subject to the 
“attitude” incumbent on them under the League Covenant (Art. III). The Havana Con- 
vention of 1928, not mentioned by the Attorney General, was a comprehensive code of neu- 
trality. 

16 Congressional Record, Daily ed., p. 1345 ff. See also the careful analysis by Prof. 
Herbert Wright, Cong. Rec., March 6, 1941, Vol. 87, No. 44, pp. A. 1114-1117. 

6 This JoURNAL, Vol. 35 (1941), p. 355, note. The Attorney General says they were “‘not 
disapproved by the United States.” 

1” The draft of the Research in International Law, entitled ‘‘Rights and Duties of States 
in Case of Aggression,” also invoked by the Attorney General, is frankly conceded not to be 
international law and is proposed de lege ferenda only. No mention is made of the more im- 
portant and voluminous legal code on “ Neutrality in Naval and Aérial War” promulgated 
at the same time under the same auspices. 

8 Congressional Record, LXX (Jan. 15, 1929), p. 1730. Says the report: “ ... the 
treaty does not provide sanctions, express or implied.”” Should it be violated, “there is no 
obligation or commitment, express or implied . . . to engage in punitive or coercive meas- 
ures” against the violator. ‘“. . . the treaty does not, either expressly or impliedly, con- 
template the use of force or coercive measures for its enforcement. . . . It is a voluntary 
pledge upon the part of each nation that it will not have recourse to war except in self- 
defense,” and each nation “is the sole judge of what constitutes the right of self-defense 
and the necessity and extent of the same.” The report adds: “This treaty in no respect 
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The Attorney General, as a good lawyer, realizes that the assertion by a 
neutral that nation A is an “‘aggressor’’ does not necessarily make it true. 
He admits that such a matter must be “appropriately determined . . . bya 
method which the aggressor has agreed to accept.”’ Article 16 of the League 
Covenant sought to meet this difficulty by providing for a unanimous judg- 
ment reached in a conclave of the member nations. That was some assur- 
ance at least that unilateral prejudice and other extraneous reasons would 
not condemn a nation to purgatory, but the Attorney General, overlooking 
the normal requirements of due process of law, concludes that “there are 
compelling reasons why we must not await a judicial or other formal de- 
termination of aggression today.’”’ The “‘rough justice” of the frontier en- 
ables the United States to determine for itself in “flagrant cases of aggres- 
sion” who is the aggressor, and thereby “‘we may not stymie international 
law and allow these great treaties to become dead letters.’”’ Thus, by resort- 
ing to war in violation of the Kellogg Pact—as determined by the Attorney 
General—certain nations “violated a right and affected the interests of the 
United States. The very basis of these treaties was the assumption that, in 
this age of interdependence, its signatories had a direct interest in the mainte- 
nance of peace and that war had ceased to be a matter of exclusive interest 
for the belligerents directly affected.’’ Thus, presumably, intervention be- 
comes obligatory. This is one of the strangest legal conclusions yet; it 
flatly contradicts the avowal of the United States Senate and implies per- 
petual war for the United States, since most of the time some country some- 
where is sure to be at war. 

The Attorney General therefore concludes that the place of war and neu- 
trality have now been “‘fundamentally”’ changed, and that the obligations 
of neutrality no longer rest on the United States. Discriminatory treatment 
of belligerents is the New Order. Besides, the status of non-belligerency is 
now said to justify a departure from the obligation of neutrality. Hence that 
also presumably is the new law. Yet the legal fact seems to be that non- 
belligerency is a name used as a modern excuse for violating the laws of 
neutrality and as a hope that warlike acts can be committed while escaping 
the consequences of belligerency. 

By the marshalling of so much evidence, not a scintilla of which has any 
claim to being international law, the Attorney General has demonstrated the 
lack of any actual basis for his proposals for departure from the law, pro- 
posals now advanced as the foundations for the maintenance of peace. Had 
the Attorney General really desired to adhere more closely to what others 
consider positive law, he could have advised his Government that a nation 
may go to war at any time for any reason it sees fit, taking the necessary con- 
sequences of so portentous a step, but that a neutral cannot claim the right to 


changes or qualifies our present position or relation to any pact or treaty existing between 
other nations or governments.” 
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commit acts of belligerency, either under the head of sanctions, helping the 
victims of aggression, or its own superior virtues; that the acts already com- 
mitted by the United States are acts of war and cannot be legally explained 
or excused as ‘‘measures short of war’”’; that the United States is already in a 
state of limited war and may at any time become a shooting belligerent. 
These are political acts which an independent and sovereign country is free 
to take; and this can be done more forthrightly by not invoking the jargon 
of collective security. 


INTERVENTION BY WAY OF PROPAGANDA 


By C. G. Fenwick 


Of the Board of Editors; United States member of the Inter-American Neutrality 
Committee at Rio de Janeiro 


The term “intervention” has had many applications during the course 
of its long history. Every treatise on international law written before the 
World War contained an extensive discussion, whether to approve or to 
condemn, of the various forms of intervention. Even after the general 
adoption of the guarantee contained in Article 10 of the Covenant of the 
League of Nations one of our distinguished American scholars felt justified in 
constructing a treatise on international law with intervention as the key- 
stone of the arch. Condemnation of the alleged right of intervention came 
to be the dominant note in the foreign policy of a number of the Latin Ameri- 
can governments during the nineteen twenties, when the measures taken 
by the United States to protect American interests in the Caribbean ap- 
peared to them to threaten the sovereignty and independence of their coun- 
tries. It is one of the curious reversals of history that no sooner had Article 
8 of the Montevideo Convention! laid the specter of intervention, primarily 
with the record of the United States in view, than intervention of a new kind 
made its appearance in Latin America. This time the United States, as a 
member of the inter-American community, was called upon to codperate in 
its condemnation. 

Characteristic of the Nazi doctrines of racial and national unity was the 
revival of the conception of ‘indelible allegiance,” but in an exaggerated 
form going far beyond any claims of the old discredited British and American 
doctrine. Not only were immigrants urged to retain their allegiance to 
the country of their birth and to respond to the call of military service, but 
they were expected to maintain continuous political relations with the 
Fatherland even though at the same time naturalized citizens of the coun- 
tries to which they hadimmigrated. These political relations involved much 
more than mere affection and concern for the welfare of Germany. They 
called for practical measures of coéperation with the German Government, 
for close communication with its agents, for concerted efforts to influence 
the policy of the government of their country of residence in favor of the 
policies which they were instructed by these agents to promote. 

In pursuit of its aims, the German Government set about the organization 
of propaganda in foreign countries to a degree hitherto unknown. There was, 
of course, nothing new in its plans to subsidize the press in foreign countries 


1‘‘No state has the right to intervene in the internal or external affairs of another.” 
Convention on Rights and Duties of States, 1933, Art. 8. 
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and to build up local support for the objects it wished to promote. It was 
rather the scale upon which the German Government proceeded in its work 
of propaganda that challenged attention. Systematically and thoroughly 
the German embassies and legations began in the years succeeding 1933 
to build up “‘fifth columns” in foreign countries and to foment elements of 
discontent which might be used indirectly to coerce the local government to 
the desired line of conduct. 

A number of Latin American states in which this propaganda was being 
carried on to greater effect took alarm and began to consider measures for its 
repression. In their reaction against the Nazi methods they naturally 
sought to strengthen their position by obtaining the support of the inter- 
American community as a whole. At the Eighth International Conference 
of American States, held at Lima in 1938, both the Argentine and the Uru- 
guayan delegations submitted resolutions condemning the acts of foreign 
governments seeking to influence the status or activities of their nationals 
residing in the countries of the American continent. The resolution adopted 
by the Conference (XXVIII) recited that ‘‘aliens residing in an American 
State are subject to domestic jurisdiction and any official action, therefore, 
on the part of the governments of the countries of which such aliens are 
nationals, tending to interfere with the internal affairs of the country in 
order to regulate the status or activities of those aliens, is incompatible 
with the sovereignty of such state”’; and it then proceeded to recommend that 
the governments of the American Republics ‘‘consider the desirability of 
adopting measures prohibiting the collective exercise within their territory, 
by resident aliens, of political rights invested in such aliens by the laws of 
their respective countries.’’ An illustration of the character of the “political 
rights’’ condemned in this resolution was the practice of German aliens in 
boarding vessels of their nationality in the harbor of the American country 
and exercising on such vessels the rights of suffrage that they would have if 
they were upon German soil. 

Paralleling this resolution was another dealing with the status of foreign 
minorities, adopted by the Lima Conference on the basis of a project intro- 
duced by the Brazilian Government. The object of this declaration was 
to rule out any claim that might be made by a foreign government that its 
native citizens resident in America should have the status of a ‘“‘minority”’ 
as understood in the provisions of the treaties at the close of the World 
War. The preamble of the declaration (XX VII) recited that ‘‘the system 
of protection of ethnical, language, or religious minorities cannot have any 
application whatsoever in America, where the conditions which characterize 
the group known as minorities do not exist,” and the declaration itself as- 
serted that ‘‘residents who, according to domestic law are considered aliens, 
cannot claim collectively the condition of minorities; individually, however, 
they will continue to enjoy the rights to which they are entitled.” The 
scope of this declaration can be understood when it is realized that the ac- 
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ceptance of the principle of minorities would prevent indefinitely the assimi- 
lation by Brazil of entire states, such as Santa Catarina, the population of 
which is in large majority German. National unity could not long survive 
the assertion of ‘‘minority”’ privileges by the numerous alien groups scat- 
tered here and there throughout the country. 

After the outbreak of the war the problem of restraining foreign propa- 
ganda was again taken under consideration by the meeting of Foreign Minis- 
ters at Panama, September 23—October 3, 1939. Two resolutions bearing 
upon the subject were adopted by the meeting. The resolution (VIII) 
dealing with the ‘‘Coérdination of police and judicial measures for the main- 
tenance of neutrality’ recites the necessity of safeguarding the neutrality 
of the American Republics against the ‘‘unlawful activities undertaken by 
individuals, whether nationals or aliens, residing therein, with the purpose 
of benefiting any foreign belligerent state”; and it resolves that action 
be taken looking to the formulation of coérdinated measures to prevent or 
repress such unlawful activities. Another resolution of the same meeting 
(XI) recites the continued adherence of the American Republics to the 
“democratic ideal which prevails in this hemisphere,” and the fact that this 
ideal ‘‘may be endangered by the action of foreign ideologies inspired by 
diametrically opposite principles’; and it recommends that the American 
Governments take the necessary measures to “‘eradicate’”’ such doctrines 
from the Americas. In addition to this resolution it was provided in the 
General Declaration of Neutrality adopted at the same meeting that one of 
the ‘‘standards”’ of neutral conduct for the American Republics should be 
to ‘prevent, in accordance with their internal legislation, the inhabitants of 
their territories from engaging in activities capable of affecting the neutral 
status of the American Republics.” The broad terms of this provision left 
it for each state to decide what the activities in question might embrace. 

With the progress of the war the problem of foreign propaganda became 
even more acute. At the Second Meeting of Foreign Ministers at Havana 
in July, 1940, four separate resolutions were adopted having the same object 
of checking the spread of foreign propaganda believed to be subversive of 
the domestic institutions of the American States and in conflict with their 
policy of neutrality. The resolution (II) entitled ‘‘ Norms concerning diplo- 
matic and consular functions,”’ deals with a problem which has been par- 
ticularly embarrassing of recent years in a number of American States, 
namely, the use by the German Government of its embassies and consulates 
in foreign countries to subsidize the local press and to organize local support 
for policies friendly to Germany. The resolution recites the adoption at 
Havana in 1928 of the Convention on Diplomatic Officers, which established 
the principle, among others, that “foreign diplomatic officers shall not par- 
ticipate in the domestic or foreign politics of the state in which they exercise 
their functions,” and it urges the American Governments ‘‘to prevent, 
within the provisions of international law, political activities of foreign diplo- 
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matic or consular agents, within the territory to which they are accredited, 
which may endanger the peace and the democratic tradition of America.” 

Following this resolution is one bearing the title ‘‘Coérdination of police 
and judicial measures for the defense of society and institutions of each 
American State.’ This resolution is an elaboration of Resolution VIII 
adopted at Panama. It lays emphasis upon the need of closer coéperation 
between the authorities of each state for the suppression of unlawful ac- 
tivities; and in order to obtain prompt action by the governments it recom- 
mends the call of an international conference the purpose of which would 
be to draft agreements looking to ‘“‘the most complete and effective defense” 
against activities of an unlawful character directed against the institutions 
of the American States. The provision in this resolution that each state 
should be represented by a jurist with plenipotentiary powers was unusual; 
and it could scarcely have been intended as more than a gesture to indicate 
the importance of prompt action, and the desirability of having the delegate 
in such close touch with the Foreign Office as to assure the subsequent ap- 
proval of his government for the convention signed by him. This resolution 
(III) is followed by another (VI) entitled “‘ Activities directed from abroad 
against domestic institutions.’”’ This resolution contains a more elaborate 
description of the ‘‘activities directed, assisted or abetted by foreign govern- 
ments, or foreign groups or individuals, which tend to subvert the domestic 
institutions, or to foment disorder in their internal political life, or to modify 
by pressure, propaganda, threats, or in any other manner,” the free and 
sovereign right of the American peoples to be governed by their existing 
democratic systems. It provides for immediate consultation by the govern- 
ments in the event that the peace of the American Republics is menaced 
by such activities; and at the same time it calls for the fullest interchange 
between them of all information with respect to such activities within 
their respective territories. 

One more resolution was needed to satisfy the Havana meeting that noth- 
ing had been overlooked in respect to common action against foreign propa- 
ganda. Resolution No. VII is entitled ‘‘ Diffusion of doctrines tending to 
place in jeopardy the common inter-American democratic ideal or to threaten 
the security and neutrality of the American Republics.” This resolution 
first contains an elaborate recital of the action taken at past meetings and 
conferences. It emphasizes the general rule of public law that foreigners 
are excluded from the enjoyment and exercise of strictly political rights and 
the implication contained in this exclusion that foreigners are forbidden to 
“engage in political activities within the territory of the state in which they 
reside”; and it calls attention to the fact that ‘‘the present European con- 
flict has revealed the existence of foreign political organizations in certain 
neutral states with the deliberate purpose of making attempts against public 
order, the system of government and the very personality of such states.” 
The resolution then proceeds to draw up certain “rules with respect to civil 
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strife, internal disturbances, or the spread of subversive ideologies.”’ These 
rules are directed to the prevention of subversive groups in one country 
from crossing the borders of another country with intent to promote civil 
strife, and to prevent the same groups from obtaining from or furnishing 
supplies to similar subversive or rebel groups in a neighboring country. 
‘“‘Norms” are laid down with respect to the effective supervision of political 
activities by foreign groups, associations or parties, and with respect to 
the entry of foreigners into neutral territory. 

If the resolutions above enumerated duplicate one another on many 
points, the constant reiteration of the necessity of taking measures to meet 
the danger of foreign subversive elements points to the seriousness with which 
many of the American States regarded the situation. Recent events have 
made it only too clear that they did not exaggerate the danger. In some 
states the measures taken to repress elements of potential civil strife go to 
the length of rigid control over the press and over public meetings. These 
restrictions of necessity affect the civil liberties of naturalized citizens as 
well as aliens; for no sharp line can be drawn between the two classes in respect 
to loyalty to the de jure government. Brazil, for example, has recently found 
it necessary to suppress all foreign language newspapers and to prohibit the 
use of a foreign language as the general medium of instruction in public 
schools. The problem is not merely one of preventing agitation in favor 
of national policies favorable to the interests of the country of birth of the 
particular aliens. It is equally a problem of domestic order, especially in 
the case of states, such as Brazil, in which the alien groups are concentrated 
in particular sections of the country, so that it becomes possible to organize 
them into compact bodies, giving them political influence out of proportion 
to their actual numbers. 

The situation in some countries is further complicated by the fact that 
there is a mutual interplay between alien groups seeking to influence the 
foreign policy of the state and domestic elements of discontent which are 
willing to codperate with alien groups to foment discord and thus prepare 
the way for civil strife. Whether it is the foreign elements that enlist the 
support of the domestic elements of discontent or vice versa, it would be 
difficult to determine. In any case the task of repression consists in con- 
trolling not so much freedom of expression on the part of individuals as 
freedom of assembly and of organization which, as a practical matter, must 
precede a subversive movement. Here again the civil liberties of loyal 
citizens must of necessity be curtailed with those of aliens; but at the same 
time the vicious spiral is started in which the curtailment of liberties in- 
creases the disloyalty of the domestic elements, with the result of giving 
alleged justification for still further curtailment of the same liberties. 

A constructive solution of the problem of disaffected alien groups is difficult 
to obtain while there is a war in progress in which the destinies of their native 
states are at issue. Suppression of freedom of the press and of assembly is 
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obviously only a temporary expedient. In most cases, however, there 
appears to be reason to believe that, with the cessation of pressure by agents 
of their native country, the various alien groups would cease to be a cause 
of serious concern in the American States. Evidence of this is the absence 
among these elements of any widespread underground movement indicating 
a determination to organize and to agitate independently of leadership and 
subsidies from foreign sources. Looking to the future, when the tensions 
created by war are past, the loyalty of the alien groups which exist in some of 
the American States is clearly not to be won by measures of coerced assimi- 
lation directed against the use of their native language or the public expres- 
sion of their native customs and traditions. Rather it must be won by the 
wider application to national institutions of those ideals of morality and 
justice which, like the early jus genttwm, are the common inheritance of all 
countries, which are the same in every language, and which must continue 
to be the ultimate bond of unity not only between citizens but between 
nations as well. If this is a task of long-range statesmanship, it is also a 
program of present action. 


COMPETENCE OF COURTS IN REGARD TO ‘‘NON-SOVEREIGN” 
ACTS OF FOREIGN STATES 


By WituiaM T. R. Fox 
School of Public and International Affairs of Princeton University 


Nineteenth century states exhibited an impressive uniformity in their 
internal organization. There was widespread agreement as to the ‘ proper”’ 
scope of state activity. This clear separation of the spheres of ‘‘sovereign”’ 
(governmental) and ‘“‘non-sovereign”’ (private) activity shaped the develop- 
ment of certain doctrines of international law. The complete jurisdictional 
immunity granted to foreign sovereigns implicitly, though not explicitly, 
assumed such a clear-cut distinction. There was little objection to the 
rule as long as the sovereign rarely “‘descended into the market-place.” 
The original assumption is no longer realistic. Must the courts of foreign 
states still recognize sovereign immunity in litigation in which the state 
appears in the sphere formerly reserved to private enterprise? ! 

Although the courts have in general been slow to abandon the old rule 
forbidding all suits against sovereigns, the range of automatic immunity has 
nevertheless been progressively restricted.2, The process of restriction has 
been hastened since 1917, perhaps because of the adoption by the Soviet 
Union of a state-conducted foreign trade monopoly. Differing types of 
judicial reasoning have been used either in defense of the traditional im- 
munity or in the formulation of exceptions to it. These may be classified 
as follows: 

1The problem had received attention at the Institut de Droit International in 1892. A 
“projet de réglement international sur la compétence des tribunaux dans les procés contre 
les Etats, souverains ou chefs d’Etats étrangers”’ listed categories of actions with respect to 
which foreign courts were competent, including “les actions qui se rapportent A un établisse- 
ment commercial ou industriel ou A chemin de fer, exploités par l’Etat étranger sur le terri- 
toire.” (Annuaire de l'Institut de Droit International, XI [1892], 436.) 

? An analogous development in municipal law has been the growth of the tort liability of 
the sovereign when acting in a ‘‘non-sovereign”’ capacity. For an extended survey of the 
status of tort liability of sovereigns and trenchant criticism of the Anglo-American law, see 
Borchard’s series of eight articles (“Government Liability in Tort,’’ Yale Law Journal, 
XXXIV [1925], 1, 129, 229; “Government Responsibility in Tort,” ibid., XXXVI [1927], 1, 
757, 1039; ‘“‘Theories of Government Responsibility in Tort,’’ Columbia Law Review, 
XXVIII [1928], 577, 734). 

*The conclusions of M. Matsuda, rapporteur for the subcommittee on competence of 
courts in regard to foreign states of the League of Nations Committee of Experts for the 
Progressive Codification of International Law, reflect this disagreement. His conclusions 
may be summarized as follows: 

There is unanimous agreement that no jurisdiction exists with respect to sovereign states 
performing sovereign functions. With respect to other cases there are two main groups 
subscribing to the following doctrines: (1) Immunity attaches to the person of the state and 
is independent of the intrinsic nature of the act performed. This immunity can only be lost 
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I. No admissible breach in the theory of immunity: 
(a) Complete immunity upheld; 
, (b) Theory of immunity upheld, but immunity denied in specific 
cases on ‘‘technical”’ grounds; 
(c) Injustice but not illegality of sovereign immunity admitted; 
legislative remedy indicated. 
II. Denial of immunity when state performs ‘‘non-sovereign”’ act: 


(a) ‘Public purpose”’ as criterion of competence; 

(b) ‘‘Implied consent” as criterion of competence; 

(c) ‘Government corporation” as criterion of competence; 
(d) ‘‘Form of transaction” as criterion of competence. 


I (a). Nineteenth century Anglo-American decisions recognized sovereign 
immunity but generally justified it by reference to the “‘public”’ character 
of the function. Two post-war cases explicitly declare sovereign immunity 
to be automatic irrespective of function. 

' In a leading English case, the Porto Alexandre, the court took a most ex- 
treme position. Scrutton, L. J., declared that ‘‘there are no limits to the 
immunity which the Sovereign enjoys. . . . It has been held in the Parle- 
ment Belge that trading on the part of the Sovereign does not subject him to 
any liability to the jurisdiction.” 5 

In the familiar case of the Pesaro, American courts upheld sovereign 
immunity, although it was agreed by the parties to the suit that (1) the 
vessel was owned by the Italian Government and registered in the name 
of the Ministry for Railway and Maritime Transportation (not the Ministry 
for the Navy); (2) that it was in government possession and manned by a 
civilian crew under the direction of the transportation ministry; (3) that it 
was engaged in commercial trade; and (4) that either side might read as 
evidence a letter from an Italian advocate to the effect that government- 
owned merchant vessels in Italy, whether owned by the United States or 
Italy, would be subject to arrest.® 


through tacit or express waiver. (2) Immunity attaches only to acts which represent true 
manifestations of the sovereign authority. These “true manifestations’’ he declares to be 
difficult to discover. League of Nations Doc. C.201.M.78.1927.V; this JourNa., Supple- 
ment, Vol. 22 (1928), p. 127. 

‘ E.g., in Schooner Exchange v. McFadden, John Marshall declared: “A prince, by acquir- 
ing property, may possibly be considered as subjecting that property to the territorial juris- 
diction ; he may be considered as so far laying down the prince, and assuming the character 
of a private individual; but this he cannot be presumed to do, with respect to any portion of 
that armed force, which upholds his crown, and with the nation he is intrusted to govern” 
(7 Cranch 116, 145 [1812]). 

*L. R. [1920], P. 30, 36-37. This ship, carrying a cargo of cork-shavings, under a bill of 
lading showing the goods were consigned to a private importer, sank at the mouth of the 
River Mersey. It was then salvaged, there being no evidence at this time that it belonged 
to the Portuguese Government. When the salvor commenced an action in rem for services 
rendered, the Portuguese chargé d’affaires informed the court that the ship was a public 
vessel. 
$255 U.S. 216 (1921); again, upon the same claim, 271 U. S. 562 (1926). When this case 
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The judicial elaboration of the troublesome doctrine of automatic im- 
munity having been completed in these two cases, it is difficult to see how 
any such breach can be made in the doctrine in American or English courts. 

I (b). While adhering strictly to the extreme conception of the scope of 
sovereign immunity, American and English courts, perhaps in response to 
the pressure to modify their traditional views, have sometimes rejected pleas 
of immunity on apparently technical grounds. Thus, American courts have 
denied immunity (1) when the sovereign had requisitioned but had not 
assumed ownership of a vessel;” (2) when the sovereign acquired a vessel 
upon which a maritime lien was being prosecuted; * and (3) when the 
immunity was not asserted through proper (diplomatic) channels.°® 

I (c). Many jurists have with apparent reluctance upheld the principle of 
immunity. In the German case of the Ice King, the court, while considering 
itself bound to exempt from legal process a ship belonging to the United 
States Shipping Board, indicated that the remedy for an apparent injustice 
was not judicial but diplomatic.!° Scrutton, L. J., echoed these sentiments 
in the Tervaete. He declared that he appreciated the international diffi- 
culties if states increase their commercial trading, but he held that diplomatic 
action, not infringement by a court of legal principles based on the comity of 
nations, should provide the solution. 

The most numerous and troublesome category of cases, that caused by the 
rise of the government-owned merchant marine, has in fact been the subject 


first reached the Supreme Court, it was held that the suggestion of government ownership 
must come through official channels, viz., the Department of State. The Italian Ambassa- 
dor had intimated directly to the federal district court exercising admiralty jurisdiction that 
the vessel was government-owned. The high court did not decide at this point whether it 
would have granted immunity had it been claimed in the proper way. 

7 The Attualita, 238 Fed. 909 (1916). 

8 The Secundus, 15 Fed. (2d) 711 (1926). 

* In the Pesaro and again in Kunglig Jarnvagsstyrelsen v. Dexter and Carpenter, 32 Fed. 
(2d) 195; certiorari denied, 280 U. S. 579 (1930). Denial of immunity in this type of case 
forces the foreign sovereign in each type of case to decide whether it wishes to claim immu- 
nity. For business reasons it might forego such a claim. The sovereign enterpriser who 
refuses to be sued may not be in as advantageous a bargaining position as a competing pri- 
vate enterpriser who cannot refuse to be sued. Perhaps this is the explanation for the in- 
structions which were sent in April, 1924, to United States diplomatic representatives. 
“The United States will not claim that ships operated by or on behalf of the United States 
Shipping Board, when engaged in commercial pursuits, are entitled to immunity from arrest 
or to other special advantages which are generally accorded the public vessels of a foreign 
nation. Such ships will be permitted to be subject to the laws of foreign countries which apply 
under otherwise like conditions to privately owned merchant ships foreign to such countries.” 
(Quoted in James W. Garner, “Immunities of State-Owned Ships Employed in Commerce,” 
British Year Book of International Law, Vol. VI, 1925, pp. 128-43 at p. 136. Italics mine-) 

10 Decision of Hamburg Court of Appeal, Feb. 28, 1921, quoted and translated in Law- 
rence B. Evans, Leading Cases on International Law (2d ed., Chicago, Callaghan, 1922), p. 
259; text in Hanseatische Gerichtszeitung (1921), p. 85. 

1115 Asp. 52, 56 (1923). 
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of multilateral treaty regulation. By the International Convention for the 
Unification of Certain Rules concerning the Immunities of Government 
Vessels, signed at Brussels, April 10, 1926, it was provided that all vessels, 
public and private, should be placed upon the same footing, that of private 
vessels, except ‘“‘ships of war, Government yachts, patrol vessels, hospital 
ships, auxiliary vessels, supply ships, and other craft owned or operated by 
a State, and used at the time a cause of action arises exclusively on Govern- 
mental and non-commercial service.” Although the convention is in 
force only between a limited number of signatories, its entering into force 
indicates a strong tendency toward denial of jurisdictional immunity. The 
large number of non-signatories, including the Soviet Union, suggests that 
no formula which may expect universal acceptance has been evolved.” 

II (a). Courts of various states have sought to obviate the necessity for 


12 Art. 3, Sec. 1 (in part). Hudson, International Legislation, Vol. III, p. 1837, at p. 1840. 
Note also the additional protocol to that convention, signed at Brussels, May 24, 1931 (<bid., 
Vol. VI, p. 868). For a discussion of a related problem, the competence of prize courts over 
government-owned merchant vessels and the corresponding right of visit and search, see 
comment on Article 1 (i) of the Draft Convention, ‘Rights and Duties of Neutral States in 
Naval and Aérial War,’’ Research in International Law (Cambridge, Mass., Harvard Law 
School, 1939), pp. 217-22; also published in this Journa., Supplement, Vol. 33 (1939), pp. 
217-22. The reporter concludes that commercial character, rather than public or private 
ownership, should furnish the proper criterion of distinction. 

13 A series of bilateral treaties on the jurisdictional immunity of Soviet trade delegations 
has been negotiated. While still contending that trade is (from the Soviet point of view of 
the proper sphere of state activity) as much for a public purpose as diplomacy, representa- 
tives of the Soviet Union discovered that to do business with foreign merchants in those 
countries in which private enterprise is still the rule, it was better to assume full responsibil- 
ity for the obligations contracted by their official trade delegations, including even provisions 
for compulsory execution. Note that the competence of foreign courts was not admitted for 
any other obligations. Apparently the co-existence of official trade delegations and other 
special representatives of the Soviet Union in the same country in effect permits the Soviet 
authorities to decide in each case whether consent to the jurisdiction of the municipal courts 
shall be given. 

Cf. Economic Agreement, annexed to the treaty between Germany and the U.S.S.R., 
signed at Moscow, Oct. 12, 1925, especially Arts. 6-10 (53 League of Nations Treaty Series, 
p. 85, No. 1257). 

Although the officials of the Soviet Union are not slow to claim immunity for heads of 
trade delegations, they do not hesitate when convenient to use the government corporation 
as a device for escaping responsibility. Hazard’s explanation follows: ‘‘ Each factory, each 
mine, each trading unit, is separately incorporated as a state enterprise. . . . Under this 
form of organization the Soviet Government is not itself handling business. Soviet theorists 
maintain that these enterprises are just trading and producing corporations to be looked 
upon in international law as private corporations” (J. N. Hazard, “‘The Soviet Concept of 
International Law,’’ Am. Soc. Int. Law, Proceedings, 1939, pp. 41-42). 

In the same discussion from which the above quotation was taken, Mr. Hazard was asked 
how the Soviet jurists would reconcile their apparently conflicting positions with regard to 
diplomatic immunity and responsibility. Mr. Hazard replied that failure to reconcile incon- 
sistent legal positions was not unique to Soviet lawyers. Having already stated the Soviet 
thesis that law is a mere tool of policy, he probably saw no reason to expect that Soviet 
jurists would bother to attempt a reconciliation. 
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any formal international legislation. They have developed a variety of 
pairs of terms in their attempts to distinguish the “‘sovereign”’ (immune) 
activities of a state and the ‘“‘non-sovereign”’ (liable) activities, e.g., ‘‘act 
of sovereignty” versus ‘“‘act of management ”’; ‘sovereign acting in his public 
and in his private capacity”; ‘‘matters affecting and not affecting the exer- 
cise of political or sovereign rights”’; ‘‘jure imperiz”’ versus ‘‘jure gestionis”’; 
“jure imperii” versus “jure privatorum’’; ‘‘public” versus ‘‘ purely com- 
mercial” activities of the state; ‘‘Sovereign”’ versus “‘ Fisc’’; state as ‘‘sover- 
eign’’ versus state as ‘‘subject of municipal private law.’”’ While not all 
interchangeable, these pairs of terms reflect a common effort to discover 
a workable legal rationale for the denial of sovereign immunity in commerce 
cases. 

The judge who seeks to delimit sovereign immunity by asking whether 
the act under consideration was for a public purpose must base his answer 
on his own conception of the proper function of the state. Thus, in the 
Sumatra, the Mixed Court of Appeals in Egypt denied immunity to a vessel 
belonging to the British Crown but operated by a private person for com- 
mercial purposes. The court declared that the action upon which the com- 
plaint was based had been committed 

by the employees of a foreign state in the management of its private 
interests and completely outside its political action. . . . To accord 
immunity in this case would amount to a denial of justice, since it would 
deprive of relief individuals whose interests were found to conflict with 
the private interests of the state." 


Frequently no careful criterion for distinguishing “‘sovereign”’ and “non- 
sovereign”? purposes is developed. Rather one is alleged to exist and it is 
then asserted that ‘‘commerce” belongs in the latter category. Thus, a 
French court in 1929 denied immunity to the acts of the Soviet commercial 
representatives as “‘actes de commerce auxquels le principe de la souveraineté 
des Etats demeure complétement étranger.’’ 

Writing in a field where a similar distinction has to be made, in a discussion 
of a government’s responsibility in tort under municipal law, Borchard is 
not distressed by the lack of carefully elaborated theoretical criteria. He 
urges American jurists to be pragmatic, to emulate their European colleagues 
by asking in each case how far public policy requires state irresponsibility 
for injuries to private individuals.'* By such a process a criterion of com- 
petence can only be developed negatively, 7.e., by establishing that a particu- 
lar state activity does not require immunity sufficiently to justify the imperil- 


4 Capitaine Hall c. Capitaine Zacarias Bengoa, Bulletin de législation et de jurisprudence 
égyptienne, XX XIII [1920-21], 25-26; quoted and translated in Garner, “Immunities of 
State-Owned Ships,” op. cit., p. 137. 

4% Chambre des Requétes, Decision of Feb. 19, 1929; quoted in J. P. Niboyet, “Les im- 
munités de juridiction, en droit francais, des états étrangers engagés dans transactions pri- 
vées,”’ Revue générale de droit international public, XLIII (1936), 530. 

16 Borchard, “Government Responsibility in Tort,’’ op. cit., p. 1100. 
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ling of the private rights of persons dealing with that state. In practice 
this means denial of immunity only in commerce cases. The emphasis on 
commercial enterprise as the sole exception to sovereign immunity has pro- 
duced some interesting opinions denying competence. 

In the case of Maximilian of Mexico the court reversed a judgment of the 
Tribunal of the Seine and upheld the immunity of the successors of Maxi- 
milian, who had ordered 52,000 francs’ worth of medals and decorations, in an 
action brought by the manufacturers of the decorations.’ The court held 
that the act of purchase was an act of public, not private, administration. 

In the interesting case of the Trans-Siberian Railroad Car the same Court 
of Appeal of Paris held itself incompetent under the following circum- 
stances: After the closing of the International Exhibition of 1900, at which 
the car was exhibited, it was being reloaded for its return to Russia. It 
broke loose and hit a lamppost which in turn fell and injured an individual 
who sued for damages of two thousand frances. The railway was state- 
owned. Niboyet emphasizes that the exhibit was not purely for commercial 
purposes, but had a propaganda aim more nationalistic than commercial.!® 

Many judges have rejected attempts to distinguish sovereign acts accord- 
ing to their public or private nature. Thus, Judge Mack, who on other 
grounds sought unsuccessfully to narrow the scope of sovereign immunity, 
declared in the Pesaro: 

The question is not merely whether the function in issue is govern- 
mental or private; it is doubtful whether any activity of the state may 
properly be called private. The public service functions of the state 
today may be as important in their bearing and as public in their char- 
acter as the more limited functions to which it was the custom of the 
state to confine itself a century ago.!® 

It is apparent that no satisfactory solution can be found by having the 
jurist substitute for the no longer existent nineteenth century consensus as 
to the “‘proper”’ scope of state activity his own conception which does not 
reflect a twentieth century consensus. The whole attempt to develop a 
criterion of competence based on the ‘‘public purpose” (or lack thereof) of 
a given activity must be abandoned. 

II (b). By including among the methods in which the sovereign can give 
his consent to be sued a method of implied consent, a fresh attack on the 
problem becomes possible. Since, however, it is the acts of a state jure 
gestionis in the territory of another state which are held automatically to 
imply consent to be sued in the courts of the latter state, one is quickly 
driven back to the subjective ‘functional’ criterion of competence (based 
on public purpose) considered above, for only when a state exceeds the 
“proper” scope of state activity does it tacitly give consent to be sued. 


™ Cour de Paris, Decision of Mar. 15, 1872; quoted in Niboyet, ‘Les immunités de juri- 
diction,” op. cit., p. 627. 
18 Tbid., p. 528. 19 277 Fed. 473, 481. 
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In a case arising from a contract for the delivery of silk cocoons by the 
commercial agency of the U.S.S.R. to an Italian firm, the court declared: 

Appellant objects that the suggested principles, applicable to States 
in general, are inadmissible in the case of the Russian State, which 
has monopolized Russian foreign commerce and raised that monopoly 
to the position of a State function. 

But the Russian Government’s monopolization for political ends, of 
foreign commerce, cannot, as appellee correctly observed, divest the 
transactions through which the monopoly is exercised, objectively or 
with respect to contracting parties or in the States where such commerce 
will be carried on, from their character of commercial operation, which 
is their sole character, involving all its consequences, not excluding that 
of an implied renunciation of jurisdictional immunity.?° 


The criterion of public purpose in its disguised form of implied consent is still 
unsatisfactory. 

II (c). In applying a ‘“‘formal” (as distinguished from ‘‘functional”’) 
criterion of competence, the court asks simply whether the activity in 
question is organized with independent corporate status under municipal 
law. Not the end in view but the means used toward that end determine 
whether the state is entitled to claim sovereign immunity. 

The Harvard draft convention permits the withholding of immunity from 
“‘separately organized” corporations, ‘‘regardless of the nature and extent 
of governmental interest therein.” 2! United States courts have in three 
important cases, Coale v. Société Co-opérative Suisse des Charbons,”? United 
States v. Deutsches Kalisyndikat Gesellschaft, and Amtorg Trading Cor- 
poration v. United States, held that government ownership of all or a major- 
ity of the capital did not make the government the real party at interest. 
Since the use of the corporate form is a mere matter of convenience to the 
government concerned, the effect of these decisions is to indicate a con- 
venient way in which the sovereign may give prior consent to be sued. The 
problem does not become acute, however, in those cases in which the 
sovereign voluntarily renounces immunity. Corporate status as a criterion 
of competence, therefore, does not provide a rigorous formula of wide 
applicability. 

II (d). A second ‘‘formal” criterion of competence is the “form of trans- 
action.” In Stato di Rumania c. Trutta, an Italian contracted with the 
Rumanian Government for army supplies. As a guarantee for fulfillment 
of the contract the government deposited funds in an Italian bank. The 


2° Rappresentanza commerciale dell’Unione delle repubbliche sovietiste socialiste c. 
Ditta Tesini e Malvezzi (1925); translated in Research in International Law, ‘“‘Competence 
of Courts in Regard to Foreign States’ (Cambridge, Mass., Harvard Law School, 1932), pp. 
625-26; also published in this JourNAL, Supplement, Vol. 26 (1932), pp. 625-26. Not only 
the draft convention but the comment and supporting quotations are indispensable in the 
study of this subject. 

11 Tbid., p. 459. 2221 Fed. (2d) 180. 

Fed. (2d) 199. Fed. (2d) 524. 
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contract, however, provided that such litigation as proved necessary should 
occur before Rumanian courts. Trutta, notwithstanding the specific 
contract provision, sought to attach the funds in Italy. Upon a Rumanian 
plea of sovereign immunity the court declared: 


It may well have been induced to buy because of the necessity of 
supplying provisions to its army. . . . But such purpose does not alter 
the nature of the contract of purchase, inasmuch as means were em- 
ployed for its realization which were extraneous to the exercise of 
sovereignty and suited to the ordinary course of action of private 
individuals.” 

The court does not make plain how army supplies could be acquired from 
abroad except by contractual arrangement. One is therefore forced to re- 
gard this and similar decisions as unrealistic. Although the two “formal” 
criteria of competence enable the court to reach a decision without having 
to express value judgments on the ‘‘ proper”’ scope of state activity, universal 
application of either criterion would produce arbitrary and capricious results. 

No judicial solution of this problem has proven satisfactory. To fail to 
develop a criterion of competence may perpetuate injustice to private 
interests. To attempt to develop such a criterion has produced results 
which are neither objective nor realistic. 

The Harvard draft convention on this subject escapes the dilemma. 
The relevant portions of Article 11 provide: 


A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages in 
an industrial, commercial, financial, or other business enterprise in which 
private persons may there engage, or does an act there in connection 
with such an enterprise wherever conducted, and the proceeding is 
based upon the conduct of such enterprise or upon such act.” 


** Decided by Corte di Cassazione del Regno, Sezioni unite, 1926; 67 Monitore dei Tri- 
bunali (1926), 288; 1926 Giurisprudenza Italiana 774; cited in Research in International Law 
(1932), p. 627. 

*6 Research in International Law (1932), pp. 456—57. 

A similar problem to that under discussion arises in the matter of the border-line cases of 
diplomatic immunity. Cf. S. H. Brookfield, ‘Immunity of the Subordinate Personnel of a 
Diplomatic Mission,” Br. Y. B. Int. Law, Vol. XIX (1938), pp. 151-60. 

In Barbuit’s Case (Great Britain, Court of Chancery, 1737), Talbot, L. C., said: ‘It has 
been said that to make him a public minister, he must be employed about state affairs. In 
which case, if state affairs are used in opposition to commerce, it is wrong; but if only to sig- 
nify the business between nation and nation, the proposition is right; for trade is a matter of 
state, and consequently a proper subject for the employment of an ambassador”’ (Cases and 
Other Materials on International Law, ed. Manley O. Hudson, St. Paul, West Publishing 
Co., 1929, p. 875). 

Note that Talbot rejects “‘trade”’ as a sufficient criterion for denying diplomatic immu- 
nity. Writing in the eighteenth century, he was free from the individualist conception of the 
“proper”’ function of the state. His criterion is ‘business between nation and nation.” 
Thus, if trade is a matter of state in both states, diplomatic immunity would be granted. In 
a “transitionary”’ period the diplomatic immunity of a trade representative would be deter- 
mined by the scope of the state activity in the receiving state. Talbot’s rule thus approaches 
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The draft convention thus establishes a criterion of competence based not 
upon any particular conception of the “‘proper”’ réle of the state, but rather 
upon the practice of the state in which the cause of action lies. If this 
solution has merit, its merit may well lie in the abandonment of the effort 
to distinguish between ‘‘sovereign”’ and ‘‘non-sovereign”’ state activities by 
a formula of universal application. 


closely the frankly legislative solution laid down in a related field by the authors of the Har- 
vard Draft Convention on the Competence of Courts in Regard to Foreign States. 


THE EQUALITY OF STATES IN ANCIENT CHINA * 


By Suig-Tsai CHEN 


The equality of states has been regarded as a basic principle of modern 
international law.'! It also constitutes an important source of friction 
among nations in the present world. For instance, Germany and Japan 
want equality of armament and colonial rights, France and the United 
States insist upon equality of security, and China desires the termination of 
her unequal treaties, while other states may have other aspirations. 

That states are unequal in such matters as population, territory, national 
wealth, armed strength, and political influence, is obvious and undeniable. 
Whether states are equal or unequal in international law is, however, not so 
easy to determine, and, in fact, it has been a question much disputed in 
academic circles ever since the last quarter of the nineteenth century.2. The 
difference of opinions is probably due in part to the different conceptions of 
equality, state, and international law, as entertained by different writers.® 
Without a general agreement on what is meant exactly by these terms, it 
would be impossible to arrive at a universally acceptable conclusion. There- 
fore, in order to throw more light on this subject, an examination of the 
theory and practice of the equality of states in ancient China may be de- 
sirable. 

For the purpose of this study, ancient China means primarily the Ch‘un- 
ch‘iu Period (722-481 B.C.), a period in which the intercourse among Chi- 
nese feudal states involved a great number of rules, under the name of Iz,‘ 

* The author wishes to acknowledge his profound indebtedness to the Harvard-Yenching 
Institute for a grant of money which has made this investigation possible. 


1 With the advent of the new political régime in Germany in 1933, some German writers 
even elevated the notion of equality of states to the authority of the basic principle of inter- 
national law. For instance, Victor Bruns, Deutschlands Gleichberechtigung als Rechtsproblem 
(A paper read at the First Plenary Meeting of the Academy of German Law on Nov. 5, 
1933), Berlin, 1934. 

* Professor Arnold D. McNair called James Lorimer the first jurist to question the doc- 
trine of equality of states. ‘Equality in International Law” in Michigan Law Review, 
Vol. XXVI (1927), p. 134; and James Lorimer’s Institutes of the Law of Nations (Edin- 
burgh and London, 1883-84), Vol. I, pp. 44, 170-171; Vol. II, pp. 193, 260. However, 
before the publication of Lorimer’s work, Funck-Brentano and Sorel seem to be equally 
skeptical of the equality of states. Précis du droit des gens (Paris, 1877), p. 47. 

’ The difference in the conceptions of equality, state, and international law may be easily 
found in Dickinson, E. D., Tk> Equality of States in International Law (Cambridge, Mass., 
1920), pp. 61-62; Lorimer, oy. cit., Vol. II, p. 260, note 1; Pillet, A., “Recherches sur les 
droits fondamentauzx des Etats,” Revue générale de droit international public, Vol. V (1898), 
pp. 70-71; Tachi Sakutaro, A Treatise on International Law in Peace Time (in Japanese), 
8rd ed., (Tokyo, 1933), pp. 185-186. 

*The Chinese word “li” has been variously translated into English as ‘“‘rites,” “cere- 
monial,” “manner,” or “‘protocol.”’ Professor Jean Escarra believes that the best transla- 
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strikingly similar to, if not identical with, the rules of modern international 
law.> The source materials used in this study are principally the Chinese 
classic Ch‘un-ch‘iu, or The Spring and Autumn Annals, supposedly edited 
by Confucius, and its three classical commentaries supposedly written by 
Kung-yang Kao, Ku-liang Ch‘ih, and Tso Ch‘iu-ming.® 

During the Ch‘un-ch‘iu Period, there existed in China a group of feudal 
states nominally under the jurisdiction of the King of Chou dynasty but 
virtually independent of the Imperial Government. An inquiry into the 
Chinese history of that period shows that legal equality seems to have pre- 
vailed among the feudal states with similar status belonging to the Chinese 


tion is probably the German word “‘Sittlichkeit.”” See his ‘‘Chinese Law” in the Encyclo- 
pedia of the Social Sciences, Vol. IX, p. 250. However, none of these words can be regarded 
as an exact equivalent. 

5 On the ancient Chinese international law, see Britton, R. S., ‘‘Chinese Interstate Inter- 
course before 700 B.C.,” this JourNnau, Vol. XXIX (1935), pp. 616-635; Chang Hsin-chéng, 
Ch‘un-ch‘iu kuo-chi kung-fa, Peip‘ing, 1924; Ch‘én Ku-yuan, Chung-kuo kuo-chi-fa so yuan, 
Shanghai, 1934; Ch‘eng Te-hsu, ‘International Law in Early China,’ Chinese Social and 
Political Science Review, Vol. XI (1927), p. 38 et seg.; Hsii Chuan-pao, Hsin Ch‘in kuo- 
chi-fa chih i-chih, Shanghai, 1931; Siu Tchoan-pao (Hsii Chuan-pao), Le droit des gens et la 
Chine antique, Paris, 1926; Hung Chun-pei, Ch‘un-ch‘iu kuo-chi kung-fa, Shanghai, 1939; 
Lan Kuang-tse, Ch‘un-ch‘iu kung-fa pi-i fa-wei, 1901, 6 vols.; Martin, W. A. P., “Les ves- 
tiges d’un drott international dans l’ancienne Chine,” Revue de droit international et de légis- 
lation comparée, Vol. XIV (1882), pp. 227-242 (A paper read before the Congress of Orien- 
talists in Berlin in 1881. An English version was given in his Lore of Cathay, London, 
1901, and a Chinese translation was published under the title of Chung-kuo ku-shih kung-fa 
in 1884, which was reprinted in Hsi cheng tsung-shu, Vol. VII, 1897); Russell, F. M., Theo- 
ries of International Relations, New York, 1936; Ziah, C. F., Philosophe politique de la 
Chine ancienne (700-221 avant J. C.), Paris, 1934. The works of Hung Chun-pei and C. F. 
Ziah have been unavailable to the author. 

6 The authenticity and authorship of the Ch‘un-ch‘iu and the three commentaries has 
been a controversial problem among Sinologists for centuries. A recent scientific account 
of the history of these books has been given by Professor William Hung of Yenching Uni- 
versity in his preface to the Ch‘un-ch‘iu ching chuan yin-té, Peip‘ing, 1937. Ch‘un-ch‘iu 
and Tso’s Commentary have been translated into English by James Legge under the title, 
The Ch‘un Ts‘ew with the Tso Chuen (in The Chinese Classics, Vol. V, 2 parts), Oxford, 
1893-95. They have also been translated into French by S. Couvreur under the title 
Tch‘ouen Ts‘iou et Tso Tchouan in three volumes, Ho Kien Fou, 1914. In this study, 
references are to be made to the Chinese originals instead of Legge’s translations for three 
reasons: first, the translations are incomplete, leaving the Kung-yang and Ku-liang untrans- 
lated; secondly, the translations are not always correct, particularly the indiscriminate use 
of the word ‘‘duke”’ in the titles of the feudal lords of various ranks makes the translations 
inadequate to legal studies; and thirdly, the translations are not always consistent, ¢.9., 
see the translations of the Chinese words, chou-hang, in The Chinese Classics, Vol. IV, 
pt. I, p. 8 and Vol. V, pt. II, p. 469. The three commentaries have, of course, different 
values from the Sinological point of view. However, this is a matter of secondary impor- 
tance to students of international law so far as these commentaries are not in conflict con- 
cerning the questions under discussion here. The edition of the Ch‘un-ch‘iu and the three 
commentaries used here is the Harvard-Yenching Institute Sinological Index Series edition 
in four volumes, Peip‘ing, 1937. 
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family of states, that is, among the so-called lieh-kuo. Every feudal state, 
the lord of which held a chiao, or official rank, invested by the Chou dynasty, 
was regarded as having a similar status, provided that its independence was 
preserved; and every feudal state which was called a chung-kuo, or central 
state, was considered as belonging to the Chinese family of states. The 
legal equality of these feudal states during the Ch‘un-ch‘iu Period may be 
evidenced by the following facts: 

First, in the intercourse among the feudal states the feudal lords were 
equally addressed as Chun, or sovereign, regardless of their chiao, whether 
duke, marquis, earl, viscount, or baron, provided that they held one in- 
vested by the King of Chou. This was true regardless of the size, popula- 
tion, wealth, armed strength, or political influence of their states. In a 
state dinner given by the Marquis of Chin to the Marquis of Ch‘i and the 
Earl of Chéng in 547 B.C., Shu-hsiang, a statesman of Chin, spoke to the 
honorable guests: ‘‘My Chun thanks the Chun of Ch‘i for his kindness in 
setting the temples of our ancestors at peace and also thanks the Chun of 
Chéng for his loyalty. 7 On an equal basis Shu-hsiang used the word Chun 
to call the Marquis of Chin, the Marquis of Ch‘i, and the Earl of Chéng; but 
at that time Chin was obviously a great power, while Ch‘i was a secondary 
power and Chéng was a small power. It is needless to say that great differ- 
ences in size, population, wealth, armed strength, and political influence 
existed among these three states at that time. Sometimes the feudal lords 
also addressed each other as brothers. For instance, in reply to the declara- 
tion of war by Ch‘i in 589 B.C., the commander of the army of Chin said: 
“Chin and Lu and Wei are brothers.” ® In 570 B.C., when the Marquis of 
Chin intended to call an international conference, he sent an envoy to tell 
the Marquis of Ch‘i that ‘“‘my Chun is willing to see some of his brothers in 
order to solve the inharmonious problems.” * In 529 B.C., while presenting 
to the Marquis of Chin the case of Lu against Chu and Chii, Tzu-fu Hui-po 
of Lu said: ‘‘ Your Chun believes the accusation by the barbarians and there- 
fore (intends) to sever (the friendly relations between) the brother states.” !° 

Secondly, the feudal lords were equally sovereign one with another and 
equally independent one from another. In law, none of the feudal lords was 
subject to the jurisdiction of any other of them. Thus, the Chou Ii re- 
corded: ‘‘All feudal lords are guests one toanother.”" Tu Yi, who annotated 
the Ch‘un-ch‘iu during the Chin dynasty (265-419 A.D.), explained the 
same idea in the following words: “‘ All Chuns who could face the south should 

" Tso-chuan, Bk. IX, yr. XXVI, p. 311. 8 Ibid., Bk. VIII, yr. II, p. 213. 

* Ibid., Bk. IX, yr. III, p. 255. 10 Thid., Bk. X, yr. VIII, p. 384. 

" Chou Li (Kai-ming Thirteen Classics ed., Shanghai, 1934), Ch. V, p. 63. This work is 
also a Chinese classic and has been translated into French by Edouard Biot under the title 
of Le Tcheou li, ou rites des Tcheou in two volumes with a separate Table analytique, Paris, 
1851. The authorship of this book has also been much disputed among Sinologists. It is 


now generally believed that the real author of this book is Liu Hsin of the Han dynasty 
(206-8 B.C.). 
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monopolize by themselves the judgments on things whether good or evil and 
could not depend upon the judgments of others.” 2 This seems to be the 
idea of sovereignty expressed in its embryo form. It was possibly in this 
idea of the equality of sovereigns that diplomatic immunities in ancient 
China found a rational basis. From the equality of sovereigns the ancient 
Chinese derived the rule that whenever a feudal lord held another in captiv- 
ity the former should send the latter to the Imperial Court of the Chou 
dynasty for trial. Thus in the cases of The Duke of Kuo v. Fan Chung-p‘i, 
664 B.C.,% The Marquis of Chin v. The Marquis of Wei, 632 B.C.,"* and The 
Marquis of Chin v. The Earl of Ts‘ao, 576 B.C.," all the captives were sent 
by their captors to the Imperial Court for trial. If the captors failed to 
adhere to this rule, their actions were usually denounced as against the 17, 
such as in the cases of The Statesman of Sung v. The Viscount of T‘an, 641 
B.C.,!© and The Marquis of Chin v. The Earl of Ts‘ao, 632 B.C.'7 This 
equality of sovereigns in ancient China meant the equality of states.!* In 
fact, as the Kung-yang unmistakably showed, the sovereign and the state 
were considered as the same thing in ancient China. In its comment upon 
the conquest of Ch‘i by the State Ch‘i ?* in 690 B.C. in revenge for a wrong 
done nine generations before by Ch‘i to the State Ch‘i, Kung-yang developed 
this idea in the form of an interesting dialogue: 


Can it be lawful to revenge a wrong of nine generations ago? 

Yes, even if the revenge is done after one hundred generations. 

7 it also lawful if it is done by a family? 

Why is it lawful when it is done by a state? 

The state and its chun (or sovereign) are of the same personality. The 
humiliations of the former chuns are the humiliations of the present 
chuns, and vice versa. 

Why are the state and its chun of the same personality? 

The chun of a state takes the state as his personality. The feudal 
lords (are succeeded by) generations. Therefore, the state and its 
chun are of the same personality.”° 


2 Ch‘un-ch‘tu (Yuan Yiian Thirteen Classics ed., Nanchang, 1815), Tu Yii’s annotation 
on Chuan XIV, p. 21a. 18 T’so-chuan, Bk. III, yr. XXX, p. 76. 

4 Ch‘un-ch‘iu, Bk. V, yr. XXVIII, p. 135. 6 Tbid., Bk. VIII, yr. XV, p. 237. 

16 Ibid., Bk. V, yr. XIX, p. 114; Ku-liang, Bk. V, yr. XXII, p. 119. 

17 Ch‘un-ch‘iu, Bk. V, yr. XXVIII, p. 131; Ku-liang, Bk. V, yr. XXVIII, p. 131. 

18 Dr. Edwin D. Dickinson believed that the principle of equality of states was introduced 
into international law through the analogy between natural persons and separate states or 
international persons, op. cit., pp. 29-31. On the other hand, Dr. Julius Goebel, Jr., main- 
tained that the equality of states was derived from the equality of sovereigns in the ancient 
and medieval times and that it was only after the rise of the idea of popular sovereignty that 
the equality of sovereigns was transformed into the equality of states. The Equality of 
States (New York, 1923), pp. 46-47. Professor Charles H. MclIlwain traced the origin of 
the equality of states to the principle that “‘the King is Emperor within his own realm” 
in the later Middle Ages. The Growth of Political Thought in the West (New York, 1932), 
p. 268. 19 These two names are entirely different in Chinese. 

20 Kung-yang, Bk. III, yr. IV, p. 50. 
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This looks strikingly similar to the idea of Louis XIV’s famous alleged asser- 
tion that “l’ Etat c’est mot.” 

Thirdly, all the feudal states with similar status belonging to the Chinese 
family of states were equal before the law or equally protected by the law. 
In other words, the rules of international law were equally binding upon 
them whether they were great, secondary, or small states. In law, whatever 
could be done by the great states could also properly be done by the second- 
ary and small states, and whatever could not be done by the small states 
could not be done by the great or secondary states. Instances of this kind 
were numerous: 

(A) Equality in the awards of arbitration. In the cases of Hsii v. Chéng, 
586 B.C.24 and Chu v. Lu, 519 B.C.,”* the actions of the secondary powers, 
Chéng and Lu, were condemned as unlawful, and therefore they lost the 
judgments to the small states, Hsii and Chu. In terms of Chiao, territory, 
population, wealth, armed strength, or political influence, none of these 
small states could match Chéng or Lu, and yet the small states won the 
verdicts because they were equally protected by the law. Probably the 
best illustration of the equal protection by the law is the following case: 
After its conquest of Ts‘ao and Wei, Chin went to war against Ch‘u in 632 
B.C. With a view of safeguarding his rear, the Marquis of Chin secretly 
promised the restoration of Ts‘ao and Wei after the war. However, when 
the war was over, only Wei was restored. The people of Ts‘ao complained 
before the Marquis of Chin: ‘‘We and Wei were promised restoration at the 
same time, but our state has not been restored with Wei at the same time. 
This is not good faith. To use different punishment for the same kind of 
crime is not law at all.” 2% As a consequence of this complaint, the Marquis 
of Chin restored Ts‘ao.”4 

(B) Equality in the stipulations of treaties. The multipartite treaties 
during the Ch‘un-ch‘iu Period usually prescribed obligations for the partici- 
pating states upon an equal basis and were equally binding upon them. 
For instance, the Covenant of K‘uei-ch‘iu of 651 B.C. provided that ‘‘all of 
our contracting parties should speak to one another only in terms of friend- 
ship after the conclusion of this Covenant.” 2° The Covenant of Chien-t‘u 
of 632 B.C. provided that “‘all (of the contracting parties) should support 
the Imperial House and should do no harm one to another.” * The Cove- 
nant of T‘o of 562 B.C. also provided that ‘‘all of our contracting parties” 
should not do this or that.27_ The obligations stipulated in these treaties, as 
indicated by the word “‘all,’”’ were evidently equal for the contracting states. 

1 T’so-chuan, Bk. VIII, yr. V, p. 222. 2 Ibid., Bk. X, yr. XXIII, p. 409. 

% Ibid., Bk. V, yr. XXVIII, p. 136. 

% Ch‘un-ch‘iu, Bk. V, yr. XXVIII, pp. 130-136; Kung-yang, Bk. V, yr. XXVIII, pp. 
130-136; Ku-liang, Bk. V, yr. XXVIII, pp. 130-136; T’so-chuan, Bk. V, yr. XXVIII, 
pp. 130-136. 

* T’so-chuan, Bk. V, yr. IX, p. 101. % Ibid., Bk. V, yr. XXVIII, p. 133. 

” Ibid., Bk. IX, yr. XI, pp. 273-274. 
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There was no discrimination of any kind existing in these treaties, because 
there was nothing which was prohibited from being done by one of the con- 
tracting states which, at the same time, was allowed to be done by any of the 
others. In the bipartite treaties during the Ch‘un-ch‘iu Period, reciprocity 
of rights and obligations was also very common. ‘Thus, in the treaty of 594 
B.C. between Sung and Ch‘u it was provided that ‘‘each of the contracting 
parties will not deceive the other and each of them will not worry the 
other.” * The treaty of 579 B.C. between Chin and Ch‘u also provided 
that the contracting states would never use force against each other; that in 
case any third state should do harm to Ch‘u, Chin would come to the help of 
Ch‘u; and that if the harm should come to Chin, Ch‘u would do the same.”° 

There were, however, some customary rules in ancient China which might 
be construed to have constituted an inequality of states before the law: 

(A) Astate could not lawfully conquer another state if the rulers of both 
states were of the same surname. For instance, when the Marquis of Wei 
conquered Hsing in 635 B.C., the action of Wei was unanimously condemned 
as unlawful in the Kung-yang, Ku-liang, and T’so-chuan.®° The above-cited 
case of the restoration of Ts‘ao was also more or less based on this rule.*! 
Thus the law seemed to afford some states more protection than the others. 

(B) When the lord of a feudal state died, the other associated powers were 
required to send representatives to the funeral service. Disregard of this 
rule might be followed by serious consequences. In T'so-chuan it was said: 

All feudal lords should be represented at the funeral service of a 
deceased Son of Heaven when he was to be buried seven months after 
his death. All associated powers should be represented at the funeral 
service of a deceased lord when he was to be buried five months after 
his death.” 

Thus the law seemed to require the associated powers to render a duty from 
which the non-associated powers might be excused. 

Although these rules had clearly created a difference in the treatment of 
the various states, yet there was no discrimination against any particular 
state or states, provided that they possessed similar status and belonged to 
the Chinese family of states. Every Chinese feudal state was entitled to the 
same privileges and was obliged to fulfill the same obligations under these 
rules if it was qualified to do so. The opportunity seemed equally open to 
all of them from the legal point of view. 

Fourthly, and perhaps most fundamentally, the wills and acts of the 
feudal states * with similar status belonging to the Chinese family of states 


28 Tso-chuan, Bk. VII, yr. XV, p. 203. 29 Tbid., Bk. VIII, yr. XII, p. 232. 

3° Kung-yang, Bk. V, yr. XXV, p. 125; Ku-liang, Bk. V, yr. XXV, p. 125; T'so-chuan, 
Bk. V, yr. XXV, p. 125. 

41 T'so-chuan, Bk. V, yr. XXVIII, p. 136. % Jbid., Bk. I, yr. I, p. 4. 

% The terms “state will” and ‘‘state act’’ are commonly used in the literature of interna- 
tional law, particularly in those by European continental writers. For instance, see Kelsen, 
H., Legal Technique in International Law: A Textual Critique of the League Covenant 
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had equal value in law. For instance, in each of the above-mentioned 
treaties the legal value of the consent of each contracting state was consid- 
ered as equal to that of any other contracting state. From the legal point 
of view, no contracting party could possibly claim that its signature carried 
any more weight than that of any other contracting party, although the 
signatures of different states might produce different results in the enforce- 
ment of these treaties. It was possibly in this principle that the ancient 
Chinese found a rational basis for the rules that treaties were binding only 
upon the contracting parties and that pacta sunt servanda. These two rules 
might be illustrated best by the following single instance: In 545 B.C. when 
the Marquis of Ch‘én, the Marquis of Ts‘ai, the Earl of Pei-yen, the Earl of 
Ch‘i, the Earl of Hu, the Earl of Shén, and Pai-ti went to the Court of Chin 
in accordance with the provisions of the Covenant of Sung of the previous 
year (546 B.C.), the Marquis of Ch‘i also wanted to go. Ch‘ing-féng pre- 
vented the Marquis of Ch‘i from doing so, saying: “‘ We are not a party to 
the Covenant, why should we go to Chin?” * Ch‘én Wén-tzu was of the 
opinion that although Ch‘i was not bound by the Covenant of Sung, yet 
“the Covenant of Chung-ch‘iu (of 548 B.C.) could not be disregarded.” * 
Therefore, he advised the Marquis of Ch‘i to visit Chin. The opinion of 
Ch‘ing-féng represented exactly the rule that a treaty could bind only the 
contracting parties, while the opinion of Ch‘én Wén-tzu was based on the 
rule that pacta sunt servanda. 

It has been pointed out before that the equality of states in ancient China 
was limited to the so-called lieh-kuwo—that is, to those states which possessed 
similar status and belonged to the Chinese family of states. Although the 
Chou dynasty was, in fact, nothing more than a figurehead during the 
Ch‘un-ch‘iu Period, it nevertheless had a special position in law and there- 
fore was not equal to the feudal states. The legal value of the will and acts 
of the Imperial Government was unequal to that of a feudal state, because in 
law the King of Chou was supposed only to command and the feudal lords 
only to obey. In theory, when the will of the King was in conflict with 
that of the feudal lords, only the former should prevail at least as far as the 
law was concerned. Consequently, asa rule of ancient Chinese international 
law, the feudal lords usually could not make treaties with the King. At the 
Congress of Chien-t‘u of 632 B.C. and the Congress of Wén of the same year, 
the King was present, but he was not a party to the treaties that were made.* 
At the Congress of Shou-tai, 655 B.C.,37 the Congress of K‘uei-ch‘iu, 651 


(Geneva Studies, Vol. X, No. 6), Geneva, December, 1939. What is really meant by these 
terms is the will or act of natural persons expressed in the name of the state. A state as such 
cannot have a will nor act independent of human will and action. 

4 T’so-chuan, Bk. IX, yr. XXVIII, p. 319. % Thid, 

* Ch‘un-ch‘iu, Bk. V, yr. XXVIII, pp. 183-134; Ku-liang, Bk. V, yr. XXVIII, pp. 133, 
135; Kung-yang, Bk. V, yr. XXVIII, p. 134. 

7 Ch‘un-ch‘iu, Bk. V, yr. V, p. 95; Ku-liang, Bk. V, yr. V, p. 95. 


| 


648 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


B.C.,3§ the Congress of Hei-jang, 602 B.C.,°* and the Congress of Huang- 
chih, 482 B.C.,*° the King was represented by his son or his ministers. 
These representatives of the King were present simply for the sake of super- 
vision over the congresses, and none of them signed the treaties of these con- 
gresses. At the Congress of Ti-ch‘iian, 631 B.C., the representative of the 
King violated this rule in signing the Final Act of the Congress and was 
therefore blamed for having acted against the iz.“ Dr. Edwin D. Dickinson 
mentioned that the legal capacities of states are unequal because their treaty 
obligations are unequal,” and that fact implies the very existence of treaties 
which involve the equality of the legal value of the wills and acts of the 
contracting parties. If this equality does not exist in international law, it 
would be unnecessary to have treaties just as in the case of the relationship 
between the Chou dynasty and the feudal states in ancient China. 

Not only the feudal lords could not make treaties with the King, but also 
they could not wage war against the King from the legal point of view. 
Thus Mencius said: ‘‘The Son of Heaven had only expeditions and no wars; 
the feudal lords had only wars and no expeditions.” “ According to Men- 
cius, an expedition was an armed strife between superiors and inferiors, and 
only armed strifes between equals could be properly called war in the legal 
sense.“ 

It has also been pointed out before that every feudal state was regarded as 
having similar status and legal equality with the others, provided its lord 
held a chiao invested by the Chou dynasty and provided its independence 
was preserved. The governors of dependencies held no chiao invested by 
the Chou dynasty; therefore the dependencies were not equal to the so-called 
lieh-kuo, such as Chu in the twenties of the eighth century B.C.® and Yi at 
the end of the seventh century B.C. If a feudal state was unable to pre- 
serve its independence and became a protectorate of some other feudal 
state, it was no longer regarded as an equal state, although its ruler might 
still hold the chiao invested by the Chou dynasty. For instance, at the 
Congress of Ch‘i in 571 B.C., T‘an, Hsieh, and Hsiao-chu were not allowed 
to be represented, because they were then protectorates of Ch‘i,*? and in the 
Disarmament Conference of 546 B.C., T‘an and Chu were refused the right 
to sign the treaty of the conference, because T‘an was a protectorate of 
Sung and Chu was a protectorate of Ch‘i at that time.*® 


38 Ch‘un-ch‘iu, Bk. V, yr. IX, p. 100. 

39 Tbid., Bk. VII, yr. VII, p. 187; T'so-chuan, Bk. VII, yr. VII, p. 188. 

40 Ch‘un-ch‘iu, Bk. XII, yr. XIII, p. 485. 

41 Tbid., Bk. V, yr. X XIX, p. 136; T'so-chuan, Bk. V, yr. X XIX, p. 137. 

4 Dickinson, E. D., op. cit., Ch. VII. 

4 Works (Kai-ming Thirteen Classics ed., Shanghai, 1934), Ch. XII, p. 40. 

4 Tbid., Ch. XIV, p. 45. 

& Ch‘un-ch‘iu, Bk. I, yr. I, p. 2; Ku-liang, Bk. I, yr. I, p. 2; T’so-chuan, Bk. I, yr. I, p. 2. 

 Ch'un-ch'iu, Bk. III, yr. V, p. 51, Ku-liang, Bk. III, yr. V, p. 51, T'so-chuan, Bk. III, yr. 
V, p. 51. 47 T'so-chuan, Bk. IX, yr. II, p. 254. 48 Tbid., Bk. IX, yr. XXVII, p. 317. 


THE EQUALITY OF STATES IN ANCIENT CHINA 649 


Furthermore, the equality of states in ancient China was limited to the 
members of the Chinese family of states, that is, the so-called chung-kuo. 
Those states which were characterized as 7, ti, jung, or man, were considered 
as barbarous and outside the Chinese family of states. Thus in Kung-yang 
it was said: ‘‘In the Ch‘un-ch‘iu, . . . the Chinese states were considered as 
within, and the barbarians were considered as outside (the Chinese family 
of states).”’ 49 For instance, the Ch‘un-ch‘iu recorded that in the autumn of 
598 B.C. the Marquis of Chin had a conference with the Ti.*° Commenting 
upon this episode, Ku-liang explained that the Ch‘un-ch‘iu did not use the 
word ‘‘and”’ instead of the word ‘‘with”’ because Ti was considered as being 
outside the Chinese family of states.*' As the equality of states in ancient 
China was limited to the members of the Chinese family of states, the bar- 
barious states were, of course, unequal to the Chinese states. This in- 
equality existed because of the alleged fact that ‘2, t7, jung, and man did not 
behave themselves in conformity with the orders of the King.” There- 
fore, ‘‘there was neither right nor wrong as far as the barbarians were con- 
cerned,’’ * and there could be no international intercourse possible between 
the Chinese and the barbarous states. Thus in Kung-yang the commentary 
upon the visit of Chieh-ko-lu to the Court of Lu in 631 B.C. read: ‘‘Who was 
Chieh-ko-lu? He was a barbarous chieftain. Why did (the Ch‘un-ch‘iu) 
not say he came to have an audience (with the Marquis of Lu)? He could 
not have an audience.” * In 555 B.C., Pai-ti also paid a visit to the Court 
of Lu. Kung-yang repeated the same opinion once more.® The conse- 
quences of a denial of the equality of states in these instances were evidently 
serious. 

Not only could there be no peaceful intercourse between the Chinese and 
the barbarous states, but neither could there be war between them in the 
legal sense. As it was said in the Kung-yang concerning the armed strife 
between Ch‘i and Shang-jung in 664 B.C.: ‘This was practically a war. 
Why was it not called a war? In Ch‘un-ch‘iu (the armed strifes between) 
equals were called wars. (The armed strife between) Huan-kung (of Ch‘i) 
and the barbarians was simply a drive.’”’ 

In Ku-liang it was also said: ‘‘The armed strifes between the Chinese and 
the barbarous states could not be termed as wars. In all cases it was simply 
that the Chinese defeated the barbarians.’ *’ Therefore, “‘a chung-kuo 
could not be said to have been defeated (by the barbarians).’’ 5* Because 
there was no war between the Chinese and the barbarous states from the 
legal point of view, therefore the barbarians captured in the armed strifes 


** Kung-yang, Bk. VIII, yr. XV, p. 239. 80 Ch‘un-ch‘iu, Bk. VII, yr. XI, p. 193. 


! Ku-liang, Bk. VII, yr. XI, p. 193. 58 T'so-chuan, Bk. VIII, yr. II, p. 217. 
8 Ku-liang, Bk. VI, yr. I, p. 146. 54 Kung-yang, Bk. V, yr. XXIX, p. 136. 
* Ibid., Bk. IX, yr. XVIII, p. 286. 6 Tbid., Bk. III, yr. XXX, p. 77. 


” Ku-liang, Bk. VIII, yr. XII, p. 232. 
*8 Ibid., Bk. III, yr. X, p. 58; Bk. X, yr. XXIII, p. 410, 


650 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


between the Chinese and the barbarous states were not entitled to the privi- 
leges which were usually accorded to the prisoners of war among the Chinese 
states. For instance, the captives taken in the expeditions that the Chi- 
nese states made against the barbarians were to be presented to the King 
of the Chou dynasty. This practice could not be applied to the prisoners of 
war of the Chinese states. Thus the 7’so-chuan read: 


Whenever the feudal lords have success in their expeditions against 
the barbarians, they should present the captives to the King, so that 
the King can use them to warn the barbarians. In the case of a chung- 
kuo, this rule is inapplicable.®® 


In 589 B.C., the Marquis of Chin disregarded this rule in presenting to the 
King some of the prisoners of war captured in his war against the State Ch‘, 
but the King refused to receive them. 

A very important point which should not be omitted here is that the 
so-called 7, ti, jung, or man, were determined not by race but by behavior. 
The primary cause of the inequality of states between the Chinese and the 
barbarous states in the ancient Chinese international law was cultural 
rather than racial." There were many cases in which the racially Chinese 
states were considered as barbarous and the racially barbarian states were 
considered as Chinese. During the Ch‘un-ch‘iu Period, Ch‘u, Ch‘in, and 
Wu were often called barbarous,® but in the later years of the Ch‘un-ch‘iu 
Period, as Kung-yang indicated, some chung-kuo had also become ‘‘new” 
barbarians.“ Once a state was charged as barbarous, it was a matter of 
course to dispense with the rules of international law in dealing with it, and 
the equality of states was consequently out of the question. 


59 T'so-chuan, Bk. III, yr. XXXI, p. 78. 6° Tbid., Bk. VIII, yr. II, p. 217. 

1 Cf. ibid., Bk. IX, yr. XIV, p. 278. 

For instance, Ku-liang, Bk. VIII, yr. IX, p. 229; 7'so-chuan, Bk. V, yr. XXIX, p. 129. 

6 See Kung-yang, Bk. V, yrs. IV, XXI, XXIII; Bk. VIII, yr. XV; Bk. X, yr. V; Bk. XI, 
yr. IV, pp. 91, 117, 141, 239, 359, 443-444; Ku-liang, Bk. V, yrs. XV, XXIII; Bk. X, yr. 
XI; Bk. XII, yr. XIII, pp. 108, 142, 374, 485; 7’so-chuan, Bk. VIII, yr. VII, p. 224. 

« Kung-yang, Bk. X, yr. XXIII, p. 410. 


EDITORIAL COMMENT 
FOREIGN FUNDS CONTROL AND FOREIGN OWNED PROPERTY 


Secretary of State Hull, speaking before the House Foreign Affairs Com- 
mittee on January 15, 1941, declared one of the aims of our foreign policy to 
be “‘the restoration and cultivation of sound economic methods and rela- 
tions, based on equality of treatment.” It is both a policy and an induce- 
ment for the restoration and maintenance of world peace. On the other 
hand, it may be taken as a corollary that economic weapons will be used 
against those countries which make use of aggressive warfare and conquest, 
nations which, to use Mr. Hull’s phraseology, are guilty of an ‘‘overt breach 
of world order . . . in direct contravention of solemnly accepted conven- 
tions under the Covenant of the League of Nations and of the Kellogg-Briand 
Pact.” 

Far-reaching economic steps have now been taken in promotion of this 
branch of the foreign policy of the United States Government. The Execu- 
tive Orders dated respectively April 10, 1940, June 14, 1941, and July 26, 
1941,! prohibit from the “effective date” of the orders a wide category of 
business and financial transactions with a large number of foreign countries 
and their nationals. This date is stated to be June 14, 1941, for Albania, 
Austria, Czechoslovakia, Finland, Germany, Italy, Poland, Portugal, Spain, 
Sweden, Switzerland, the Soviet Union and some others. Earlier dates 
apply to Belgium, Denmark, France, Greece, The Netherlands, Norway, 
Rumania and others; while July 26, 1941, is the effective date for China and 
Japan. These and like orders, now generally known as “freezing orders,” 
are designed, among other things, to prevent the use of the financial facilities 
and trade of the United States in ways harmful to national defense, to curb 
subversive activities within the United States, and to prevent the liquidation 
in the United States of assets which otherwise would be claimed as booty by 
the conqueror or constitute the profits of duress and spoliation exercised 
against oppressed minorities for the benefit of aggressor nations to be used 
as sinews of further aggression and conquest. 

Under the order of June 14, 1941, the term “effective date” becomes 
especially material because of the definition of ‘‘national,’’ which is defined 
as: “Any person who has been domiciled in, or a subject, citizen or resident 
of a foreign country at any time on or since the effective date of this order”’ 
(Sec. 5, E). ‘A foreign country” refers to the schedule of particular coun- 
tries named (Sec. 3). Partnerships, corporations and other group-forms are 
included in the term ‘“‘national,”’ provided a substantial part of the shares, 
bonds, or other securities of such organizations is owned or controlled by the 
foreign country or its nationals. The draft of the order ascribes to the term 


1 Printed in this JoURNAL, Supp., p. 214. 
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“national” an artificial and much extended meaning so as to include not 
only persons domiciled in the respective foreign country but even ‘any 
person to the extent that such person is, or has been, since such effective 
date, acting or purporting to act directly or indirectly for the benefit or on 
behalf of any national of such foreign country”; and also to any other person 
who there is reasonable cause to believe is a “‘national’”’ as therein defined 
(Sec. 5). This is poor legislative drafting. 

All transactions mentioned in the order are prohibited, except as specifi- 
cally authorized by the Secretary of the Treasury, (1) if such transactions 
are by or on behalf of, or pursuant to the direction of any foreign country 
designated in the order or any national thereof, or (2) if they involve property 
in which such foreign country or national has had any interest of any nature 
whatever since the effective date of the order. The transactions referred to 
include transfers of credit between any banking institutions within the 
United States to any banking institutions outside the United States; all 
foreign-exchange transactions within the United States and all transfers or 
dealings in any evidences of indebtedness or of the ownership of property by 
any person within the United States; all dealings in securities containing a 
stamp or seal of a foreign country designated in the order (Sec. 1); or indeed 
of any interest in any security or evidence thereof ‘‘if the attendant circeum- 
stances disclose or indicate that the security or evidence thereof is not 
physically situated within the United States” (Sec. 2, A(2)). 

The wide scope of these regulations may not at first be appreciated. 
They will undoubtedly reach many transactions of a wholly innocent nature 
in which foreign nationals, as thus artificially defined, may have only a 
contingent or tenuous interest. For example, the term “property” and 
‘property interests’ include also contingent interests in estates and trusts. 
It is true that the scope of the regulations has been somewhat modified by 
general licenses, such as General License No. 30, issued August 14, 1940, 
which grants authority to any bank or trust company of the United States, 
or of any State thereof, to make distributive shares of principal or income to 
persons legally entitled, who are not nationals of the foreign countries desig- 
nated, or to engage in other transactions arising in the administration of the 
trust, if no such foreign national is a beneficiary. General License No. 42 
issued June 14, 1941, grants a license to individuals who have been domiciled 
in and residing only in the United States at all times on and since June 17, 
1940, or the effective date of the order, if such effective date is subsequent. 
But the net result is to place a heavy responsibility on trustees and fiduciaries 
generally. 

In addition to these broad provisions of the ‘‘freezing”’ orders, the Secre- 
tary of the Treasury has issued regulations further defining certain terms 
used and requiring reports to be filed under oath, by all persons in the United 
States directly or indirectly holding or having title to or custody, control, or 
possession of any property mentioned in the orders, giving information as to 


the 
the 
inf 
otk 
| 
act 
it i 
co 
ade 
the 
de} 
in 
tre 
th 
C 
Ge 
ob 
th 
tic 
a 
ne 
W 
ti 
dc 
j 
( 
b 
is 
b 
i 


EDITORIAL COMMENT 653 


the nature of the property so held; also from every agent or representative in 
the United States for any foreign country or national thereof having any 
information with respect to such property. Needless to say the criminal and 
other penalties for the violation of the provisions of the orders are severe. 

It is to be observed that in view of the interrelationship of financial trans- 
actions, the control is extended to certain countries not invaded. However, 
it is intended that through the medium of general licenses, the “freezing”’ 
control will be lifted with respect to certain of these countries upon receipt of 
adequate assurances that the general licenses will not be employed to evade 
the purposes of the order. 

Simultaneously with the issuance of the order of June 14, 1941, the Presi- 
dent approved regulations ordering a census of all foreign-owned property 
in the United States belonging not alone to countries and nationals subject to 
“freezing’’ control, but to all other countries as well. The “‘freezing”’ con- 
trol under the order does not apply with the same force to the countries of 
this hemisphere, but an embargo is accomplished by the Proclaimed List of 
Certain Blocked Nationals under the order of July 17, 1941,? together with 
General License No. 53, relating to inter-American trade. However, certain 
obligations still rest upon traders doing business with firms not mentioned in 
the list. 

The orders are based upon the authority vested in the President by Sec- 
tion 5 (b) of the Trading with the Enemy Act of October 6, 1917, as 
amended,’ as well as by virtue of “‘the existence of a period of unlimited 
national emergency”’ and of all other authority vested in the President. 
While not issued in time of war, the orders are quite definitely related to na- 
tional defense and represent an implementation of ‘‘measures short of war”’ 
doubtless the most extensive in our history. While resting upon territorial 
jurisdiction and the right of national defense, their justification is partly 
based upon the violation of the Kellogg-Briand Pact. Attorney General 
(now Mr. Justice) Jackson, in his address at Havana on March 27, 1941, 
before the Inter-American Bar Association, said that ‘‘one of the most prom- 
ising directions for legal development is to supply whatever we may of sanc- 
tion to make renunciation of war a living principle in our society.” 

The very flexibility of the orders as extended or relaxed from time to time 
by amendments and by Treasury licenses, general or specific, are designed to 
carry out the varying vicissitudes of our defense policies and to curb aggres- 
sion. Thus the order affecting China was made at the specific request of 
its government and as a “‘continuance of this government’s policy of assisting 
China.” 4 A similar purpose is to be found in the General License of June 
24, 1941, exempting the Soviet Union. 

The success of these measures may prove an historic milepost in the strug- 
gle against wars of aggression. Their effectiveness is greatly enhanced by a 


* Printed in this JouRNAL, Supp., p. 222. 3 Tbid., p. 213. 
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correlative policy of extending economic privileges to those and only to those 
nations which contribute to the maintenance of peace. Thus the joint 
declaration of August 14, 1941, made by President Roosevelt and Prime 
Minister Churchill announced a policy of economic favor as part of the pro- 
gram envisaged by their respective countries. In the fourth point of their 
declaration it was announced that these countries ‘‘ will endeavor, with due 
respect for their existing obligations, to further the enjoyment by all states, 
great or small, victor or vanquished, of access on equal terms, to the trade 
and to the raw materials of the world which are needed for their economic 
prosperity.”” This may be taken to be a corollary to the strong economic 
measures taken both by the British Commonwealth and by the United 
States against the Axis nations. Such a peace policy gives force and direc- 
tion to the measures of non-intereourse and blocking represented by the 
“freezing” orders and related measures. 
ArtHuR K. 


THE SHIFTING BASES OF INTERNATIONAL LAW 


Since the object of law is the protection of interests, the constant solici- 
tude of the international jurist should be to note when interests change and 
how the law must change. Never in all history has there been so profound 
and so rapid a change in international interests as during the past quarter 
of acentury. It would be beyond the scope of this editorial comment either 
to summarize the causes of these changes or to attempt their classification. 
Certain it is that the evolution of international society is swiftly taking the 
form of a revolution involving cataclysmic changes in social relations. 
Vast forces of an imponderable nature are at work. We cannot accurately 
appraise them or calculate their effects. We realize, however, that we poor 
humans are being swept along by these forces and that we gradually are 
jettisoning many old accepted political, economic, social, legal, ethical, and 
spiritual standards of value. About all we can do, as the current carries us 
along, is to note certain general trends which involve profound changes in 
the interests of international society, and hence alterations in the principles 
of law which may be applicable. 

First of all, is the amazing political revolution which exalts the state above 
the individual and announces a new concept of sovereignty, namely, that 
it does not emanate from the people or from a supreme ruler, but from a 
political faction which absorbs the state itself. This new form of govern- 
ment might correctly, though paradoxically, be termed a popular dictator- 
ship. We are witnessing in many nations a radical change in ideology. 
Even traditional democracies, such as France, are abandoning cherished 
ideals of popular sovereignty. 

This new political concept completely annihilates systems of law and sub- 
stitutes arbitrary procedure dictated by motives of expediency. Interna- 
tional law, therefore, finds itself almost completely ignored by the devotees 
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of totalitarianism. It is a good deal like a crippled ocean liner, sailing rather 
aimlessly, with no hospitable ports open to it. 

Another trend to be noted is the concept of class rights that denies any 
legal status to the individual except as a member of a privileged class. This 
movement, which has had the effect of leveling down rather than up, is 
rapidly assuming momentum under the form of international labor unions 
or syndicalism. It cuts across frontiers, interferes with domestic matters, 
and claims special rights that transcend normal diplomatic relations. Be- 
fore the rise of totalitarianism this laboring class movement found definite 
and sane expression in the International Labor Office at Geneva, which 
seemed destined to play an increasingly important réle. At the present 
moment, one would be rash to prophesy whether this Office will ever again 
be able to function effectively within the ambit of normal international 
relations. 

Still another trend is the concept of state capitalism in control of interna- 
tional commerce through ownership of raw materials, and power over 
finance, transportation, and barter. The state, either for purposes of offence 
or defence, is now definitely engaged in trade, and codes of commercial law 
which have been laboriously built up are now subject to governmental 
dictation. This results, of course, in an enormous curtailment of the 
freedom of the individual to engage in commercial ventures and emprises, 
except as the representative of the state. 

The evolution and fate of the law of nations is unpredictable, though it 
is clear that the ‘‘new world order” of which Hitler and his criminal ac- 
complices speak will be one where international law will play a negligible 
role or be discarded altogether. Even if these outlaws should be defeated, 
in the long run, there is a strong possibility that they may have succeeded 
in altering the character of European basic interests and interstate relations. 
The law of nations is based on the concept of the equality of peoples, on re- 
spect for human rights. If another concept of human interests issuing from 
totalitarian ideology should become rooted among the peoples who have been 
conquered and demoralized during the present war, it will be very difficult, 
if not impossible, to reassert the universality and ascendancy of international 
law. 

This alarming situation places a heavy responsibility on England and the 
United States, should they be able to prevent world domination by Hitler 
and his allies. The reorganization of international relations and institu- 
tions will be a titanic undertaking. The specific task of the renovation of in- 
ternational law will present enormous problems to the publicists and jurists. 

The very menace of the totalitarian concept would seem to indicate the 
main direction to be taken in the renovation of international law. Its 
emphasis must be on the rights of individuals and of democracies. We need 
to remind ourselves constantly that the primary object of law is the protec- 
tion of the rights of individuals, and that the law of nations, as conceived by 
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Grotius, was concerned with peoples rather than with sovereigns. The 
totalitarian concept, on the contrary, is the entire negation of law as a logical 
system having a long, natural, and historical growth, and obeying innate 
and ineluctable principles, ex necessitate juris. We must return to those 
principles, particularly where they apply to the rights of human beings who 
constitute the aerarium vivum of states. If this fundamental truth is kept 
in mind, the general trend of the renovation of international law will be to 
exalt and fortify that neglected branch of law, contemptuously termed Con- 
flicts of Law by the Anglo-American jurists, and honored by the European 
jurists as Private International Law. 

It is painful to have to admit that the insidious notion of law, as the 
capricious product of legislation or of administrative fiat, has long held sway 
in the fields of common law and international law. Statute law has become 
more important, while established principles of law have received less consid- 
eration. Many of the publicists in international law seem to have suc- 
cumbed to this demoralizing influence, especially since the advent of the 
League of Nations. They have too often held that whatever the League 
ordained would be the supreme law of nations. Interest in the science of 
international law has therefore become greatly lessened. The pragmatic 
or empirical school has been in the ascendancy. In recent years attention 
has been centered too little on the historical and philosophical origins of 
international law. Stress has been laid on what the law ought to be—lege 
ferenda—trather than on existing law—lege lata. A return to first principles 
is imperatively demanded if the law of nations is to be restored and renovated 
for its sacred function in the new world order. 

The task set before us would seem to be threefold: first, to determine the 
exact nature of the interests to be protected in this new world order; second, 
to re-examine and re-assert the fundamental principles of international law, 
the fontes juris gentium; and third, to oppose to the totalitarian concept of 
the state the concept of the inherent, inalienable rights of human beings. 
Along these lines it may be possible to accomplish the restoration and renova- 
tion of international law to meet the needs of a changing world order. 

Puitip MARSHALL BROWN 


THE LEGISLATION OF THE PEACE CONFERENCE 


Out of the depths of that sadness and sense of discouragement which the 
war must bring to rational and humane persons, there radiate gleams which 
relieve the darkness. Among these gleams the current emphasis upon the 
necessity for studying now the problems of the post-war world are among 
the brightest; here is hope for the future. During the first months of the 
war there was much stir of post-war planning in England, and that activity 
crossed the Channel and embraced groups in France, in the then neutral 
countries, and, surreptitiously, even persons in Germany. Then there 
seemed to intervene a period when the exigent demands of the immediate 
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problems of the war siphoned brain-power and time away from the study of 
questions just as important but more remote. Even before the North At- 
lantic conference of President Roosevelt and Mr. Churchill it was evident 
that the study of the problems of peace had been resumed in England. In 
the United States meanwhile both official and private attention had been 
paid to the future. Among the private groups, the Commission for the 
Study of the Organization of Peace was perhaps the most elaborate and its 
preliminary report has been published.!. With special reference to the even- 
tual solution of the problems of the Pacific area, the Institute of Pacific 
Relations continues its long-range researches embodied in the Inquiry series 
much of which has been reviewed in this JouRNAL.2. Unpublicized but im- 
portant mixed groups of official and unofficial personages have held informal 
discussions in continuation of the excellent tradition developed in the last 
two decades. Codéperation between groups in the United States and in 
England and Canada and other countries has not been lacking. In South 
America certain long-range studies of post-war problems are either under 
way or projected. The newspapers have recently reported two important 
meetings in London; one, official, of the delegates of all the Allied European 
nations, and the other, unofficial, of leading scientists from many countries, 
including the United States. 

During the same years there has continued a process which fortunately 
is normal and continuous although it may have received special stimulus 
from the present crisis. This process is the imaginative study by scholars 
of the future of international law, and of its proper réle in a science of interna- 
tional relations. Glance through the Book Review section of almost any 
issue of this JouRNAL and the variety of these studies becomes apparent. 
The last issue—for July, 1941—is full of examples with the editorials by 
Briggs and Fenwick and Brown heading the list with three different ap- 
proaches. Professors Briggs and Fenwick deal in their editorials with Dr. 
Gerhart Niemeyer’s new book, which deserves high rank in the group we are 
considering. In the same issue one may refer to the reviews of the books by 
Wriston, Fraenkel and Zipf, and to Mr. Coudert’s references to the Attorney 
General’s invocation of the Harvard Research Draft Convention on Rights 
and Duties of States in Case of Aggression—albeit the Attorney General 
transposed the Draft from the future subjunctive, in which it was written, 
to the present indicative. 

If, like the writer, one accepts the eventual victory of the United States 
and the British Commonwealth together with their allies and associates 
among the acceptable postulates for thinking about the post-war world, one 
must begin by considering the probable nature of the peace conference. 
For present purposes, one need not go beyond assuming certain characteris- 
tics including the ability—from the physical, military and economic point 


1 International Conciliation No. 369, New York, April, 1941. 
? Vol. 35, pp. 416, 591, 595. 
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of view—of a group of states to decree the structure of the post-war world 
and the law which shall govern its international relationships. Because of 
this fact, this comment does not discuss the application of the established rule 
of law according to which a treaty binds only the states parties to it. It is 
fair to assume that the peoples will demand and that the governments will 
be prepared to adopt a structural plan for some type of international organi- 
zation; I should hesitate to say “‘like the Covenant of the League of Na- 
tions’’, although in a rough and popular way that would convey the thought. 
I suppose no one would deny the utility, indeed the absolute necessity for 
expert study of blueprints of such a plan before the day of the peace con- 
ference is upon us. But the question which this comment seeks to raise is 
slightly different. It is the question whether the peace conference should 
not this time go further and examine the wisdom and feasibility of adopting 
some fundamental changes in the bases of international law. This is not the 
moment to argue the merits of Niemeyer’s theories or of the functional ap- 
proach in general, or the necessity of retaining the basic fictions of state 
sovereignty and equality, or other postulates and norms. This is the mo- 
ment—and there is no time to be lost—to suggest that such problems could 
not possibly be dealt with in a satisfactory way at or during the peace con- 
ference itself. The real thinking (and arguing) must go on over a long period 
of time prior to the convocation of the peace conference; unhappily there 
may be a great deal of time but it is not too soon to start. Elihu Root paid 
tribute to the importance of the work of the Institut de Droit International 
as a preparation for the Hague Peace Conferences. There have not been 
wanting acknowledgments of the utility of the work of the Harvard Re- 
search in International Law in preparation for the First Conference for 
the Progressive Codification of International Law. Various technical com- 
missions of international lawyers continue to pave the way for the periodic 
Conferences of American States. In all of those instances, however, the 
problem has been the comparatively simple one of reframing certain specific 
rules within the framework of an established system. The task here sug- 
gested is the reconsideration of the system itself. 

Anyone who has taken part in the work of groups of lawyers may well 
shrink from admitting the practicability of ever reaching even a modicum of 
agreement in such a vast and controversial realm as this. Yet human beings 
in the face of necessity have reached agreements which long seemed impos- 
sible, e.g., upon a unified command among the Allies in the last World War. 
Agreement among scholars, and especially among legal scholars, is perhaps 
more difficult than agreement among statesmen and politicians, but it is not 
unprecedented. The United States today is fortunately the dwelling place 
of many notable European international lawyers; our colleagues in the other 
American States are accessible; one might confidently expect collaboration 
from our Chinese colleagues and others in the British Commonwealth. 
Here is room for joint consideration by the traditionalist and the reformer; 
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the positivist and the naturalist. Perhaps the work should go on through 
the normal channels of the printed page, the platform, the round table, the 
seminar, the class room. Perhaps it should be organized in national 
groups or in international groups of private persons or associations. Per- 
haps it is in this day and age the réle of government to marshal the forces. 
Under whatever guise or auspices, the work needs to be done. It is a re- 
sponsibility of the international lawyers of the world, a responsibility to 
be discharged before the great peace conference meets, as meet it will. 
Whether one likes it or not, that conference will as a matter of fact lay down 
rules by which the world will be governed for years tocome. One hopes that 
the wisdom of the statesmen will see to it that at least upon subjects of uni- 
versal concern and of permanent importance, the group of conferees will be 
composed of delegates invited to come from all quarters of the globe. The 
fiat of that conference will be law; the fundamental philosophy of that law 
must be determined during the time which intervenes. 
Pui.ip C. JESSUP 


OF THE ILLUSION THAT WAR DOES NOT CHANGE 


It is one of the more pleasant characteristics of man, and usually justified, 
that he does not anticipate outrageous conduct upon the part of his fellow 
men. He lives happily as part of a society in which he may usually feel 
sure that he will not be attacked or robbed, and he has therefore developed 
a habit of confident and unsuspicioning security. He may even forget that 
this confidence is the result of his own efforts in building round about him- 
self a system of law and law enforcement. It is not a perfect system, and 
it needs constant study and repair; but on the whole, it justifies his confi- 
dence. In the society of nations, there is no such system of law enforce- 
ment, and, consequently, no such feeling of security. The individual, feeling 
secure against outrage within his state, is shocked by an outrage within the 
community of nations, where he has not provided similar defenses for his 
security. Since there are not such restrictions, worse and worse outrages 
are perpetrated in the community of nations. Each nation must be pre- 
pared continuously to resist attack; and the international lawmaker must 
always anticipate the commission of increasingly outrageous deeds against 
which his law must be built and maintained. The law can not stand still; 
it must always look forward to new eventualities; it must recognize that 
changes will occur, and it should foresee them. 

These reflections arise from the reading of some incidental words in a 
paper recently delivered before the Grotius Society in London, in which the 
speaker made reference to the dangers, in a functional approach to inter- 
national law, of the illusion of novelty, and of over-emphasis upon the dy- 
namic aspects of current events.! He quotes from T. J. Lawrence, and the 


. Georg Schwarzenberger, ‘The Aid Britain Bill and the Law of Neutrality”, The Grotius 
Society (London, 1941), reprint, pp. 7-13. 
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warning of Professor Jessup that “‘of all the clichés which infect patriotic 
exhortations, the most subtly poisonous is that which calls the war in prog- 
ress at the moment ‘different from all other wars.’’”? He quotes also from 
the well-known essay of J. B. Moore concerning current illusions as to in- 
ternational law.* 

During the past century and a half, revolutionary changes have affected 
our habits of life; and the character of war has been affected by these 
changes. It is doubtless true that the fundamental principles of warfare 
have remained the same from Caesar to Clausewitz; that the same definition 
of war would cover the situation of today and that of two or three thousand 
years ago. Yet war has changed, in its applications and its effects; it has, 
indeed, changed to such an extent that humanity can no longer afford it. 
What were regarded as illusions a few short years ago have now become shock- 
ing facts. ‘It is hard to believe,’ said Mr. Moore, “that the world is pre- 
pared to concede that, in the next war, the first and legitimate measure of 
the belligerent forces will be to bomb or otherwise destroy producers of food- 
stuffs and other contributory classes heretofore considered as non-combat- 
ant.’’* However incredible, and whether or not legitimate, this is happen- 
ing every day in the present war. The distinction between combatant and 
non-combatant has always been of great importance in the law of war; but 
the basis of that distinction has now been destroyed, on the one hand, by 
submarines and aéroplanes and other new instruments, and on the other 
hand, by the fact that every man, woman or child, whether in uniform or 
not, can be and is used in the belligerent effort. And, aside from these 
changes in the conduct of war, the belligerent finds it necessary to break the 
backbone of popular resistance, and therefore to destroy morale by terror- 
izing civilians. 

Similerly, international law has long and bitterly struggled to uphold 
the principle that private property is not subject to confiscation by the en- 
emy, nor to destruction, except as a matter of military exigency. It is a 
principle deserving of the support which Mr. Moore gave to it.5 Yet today, 
private property may be of direct military value. Railway lines, power 
houses, factories of almost any sort, food depots, practically any article, 
contribute to military strength; and the enemy regards it as necessary to 
destroy or take such private property. Military exigency has a far broader 
meaning when a barrage may sweep the whole width of a state or of a con- 
tinent, and when an aéroplane, aiming at a fort, drops its bombs instead 
upon private residences. From another angle, the belligerent seeks private 
property because the amount of materials called for by modern war is so 
enormous that it must be obtained from every source and in every way p0s- 


* Ibid., p. 9; P. C. Jessup, Neutrality, Its History, Economics and Law (New York, 1936), 
Vol. IV, p. 76. 

3 J. B. Moore, International Law and Some Current Illusions (New York, 1924). 

4 Op. cit., p. xi. 5 Tbid., pp. 14-24. 
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sible. And finally, and again, the object of the enemy is to destroy morale, 
and it is an effective way of accomplishing this purpose to seize or destroy 
private property, to bring privation and suffering upon individuals, to cast 
upon the government under attack the burden of caring for those so im- 
poverished. 

On the sea, the situation is, if possible, even more terrible. As to the 
law of contraband, said Mr. Moore, we must not permit ourselves to be 
betrayed by illusions of novelty; our ancestors realized that food destined 
for civilian use might be appropriated by the army; times have not changed, 
and the suggestion made by such writers as Hyde and Oppenheim, that the 
category of conditional contraband be abandoned, is a startling one, since 
its acceptance would ‘render illicit practically all trade with countries at 
war, and put in jeopardy much of the trade even between countries not at 
war.” ® Startling or not, illusion or not, illicit or not, it is a fact that all 
such trade is now put into jeopardy. Circumstances have changed, and 
the whole classification of contraband is disregarded. The submarine and 
the aéroplane, weapons of which Grotius and Vattel knew nothing, are use- 
less if they must obey the law and take captured vessels into port for adjudi- 
cation. And, aside from this, it has become far more important than for- 
merly to prevent supplies from reaching the enemy, and the range of supplies 
which must be stopped is much wider. Indeed, not only the law of con- 
traband, but the whole concept of neutrality is endangered. War has so 
expanded that it can not be held within the confines of the belligerent 
countries; it overflows into those which would be neutral, and destroys not 
only their neutrality, but their independent existence. 

The changes which have taken place in human habits during the past 
century and a half have resulted in the expansion of government and the 
revision of laws within states; they are likewise inevitably reflected in the 
conduct of war, and they call as insistently between states as within states 
for changes in government and law. It is perhaps a “supposed novelty”’ 
to organize a whole nation for war; but the process in these industrial days 
means a centralized governmental control incompatible with democracy 
and individual freedom. It is a fact to be faced that war now reaches into 
every state and into every home; it makes little or no distinctions between 
civilians and fighters, between contraband and non-contraband, between 
private property and enemy property; it is not content to stay within bel- 
ligerent boundaries but spills over and engulfs even those states which 
would have nothing to do with it. It has become too costly, too menacing, 
for humanity to endure. 

It is still war; but it is a different kind of war. Things which were fan- 
tastic illusions a few decades ago are everyday facts now. The international 
lawyer can not disregard these facts. Plain before him lies the conclusion 
that no unsupported customary law can restrain war within the limits of 
*J. B. Moore, International Law and Some Current Illusions (New York, 1924), p. 27. 


662 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


polite conduct. The law must be re-oriented; it must now aim at the con- 
trol of the use of war itself, and not merely at its polite regulation. It is 
no more than evasion to say that there are no changes, and that therefore 
the good old law is still good. The fears derided by Mr. Moore in his essay 
are not now illusions; they seem stark and naked and fearful in their reality 
today. And if they are not illusions, perhaps it is not an illusion “that 
we must forthwith create a sanction, and declaring war to be outlawed, be 
done with 7 EAGLETON 


THE INTERNATIONAL RIGHTS OF MAN 


The reference in President Roosevelt’s message to Congress of January 6, 
1941, to the four essential human freedoms to which he looked forward as 
the foundation of a future world—(1) freedom of speech and expression, (2) 
freedom of every person to worship God in his own way, (3) freedom from 
want, and (4) freedom from fear—recalls previous humanitarian hopes for 
and efforts toward what the President termed ‘‘a good society” conceived 
in the moral order. The work of the President’s predecessor, Woodrow 
Wilson, at the Paris Peace Conference of 1919 in behalf of the protection 
of minorities comes readily to mind. ‘The series of treaties concluded at 
the end of the World War contained a number of provisions of this kind. 
The basis for their inclusion was explicitly stated by M. Clemenceau in a 
letter of June 24, 1919, to M. Paderewski, transmitting the treaty for the 
protection of minorities which Poland was required to sign simultaneously 
with the Treaty of Peace with Germany on June 28, 1919. Said M. Clemen- 
ceau to M. Paderewski: 

This treaty does not constitute any fresh departure. It has for long 
been the established procedure of the public law of Europe that when a 
state is created, or even when large accessions of territory are made to 
an established state, the joint and formal recognition by the great 
Powers should be accompanied by the requirement that such state 
should, in the form of a binding international convention, undertake to 
comply with certain principles of government. This principle, for 
which there are numerous other precedents, received the most explicit 
sanction when, at the last great assembly of European Powers—the 
Congress of Berlin—the sovereignty and independence of Serbia, 
Montenegro, and Roumania were recognized. 


The following passages from the protocol signed at Berlin on June 28, 1878, 
recalling the words then used by the British, French, Italian and German 
plenipotentiaries, to which M. Clemenceau called the attention of M. 
Paderewski, make interesting history in the light of more recent happenings: 


Lord Salisbury recognizes the independence of Serbia, but is of opinion that it would be 
desirable to stipulate in the Principality the great principle of religious liberty. 


Mr. Waddington believes that it is important to take advantage of this solemn opportunity 
7J. B. Moore, International Law and Some Current Illusions (New York, 1924), p. 36. 
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to cause the principles of religious liberty to be affirmed by the representatives of Europe. 
His Excellency adds that Serbia, who claims to enter the European family on the same basis 
as other states, must previously recognize the principles which are the basis of social organi- 
zation in all States of Europe and accept them as a necessary condition of the favor which 
she asks for. 


Prince Bismarck, associating himself with the French proposal, declares that the assent 
of Germany is always assured to any motion favorable to religious liberty. 

Count de Launay says that, in the name of Italy, he desires to adhere to the principle of 
religious liberty, which forms one of the essential bases of the institutions of his country, and 
that he associates himself with the declarations made on this subject by Germany, France, 
and Great Britain. 

Count Andrassy expresses himself to the same effect, and the Ottoman plenipotentiaries 
raise no objection. 

Prince Bismarck, after having summed up the results of the vote, declares that Germany 
admits the independence of Serbia, but on condition that religious liberty will be recognized 
in the Principality. His Serene Highness adds that the drafting committee, when they 
formulate this decision, will affirm the connection established by the Conference between 
the proclamation of Serbian independence and the recognition of religious liberty. 


“The Principal Allied and Associated Powers,”’ M. Clemenceau continued 
to M. Paderewski, ‘‘are of opinion that they would be false to the responsi- 
bility which rests upon them if on this occasion they departed from what has 
become an established tradition.’’! 

The treaty of 1919 with Poland was used as a model for similar treaties 
for the protection of minorities concluded with Austria, Bulgaria, Czecho- 
slovakia, Greece, Rumania, Turkey, and Yugoslavia. By these treaties, 
minorities were placed under the protection of the League of Nations, and 
this phase of the League’s work has been the subject of a considerable special 
literature. 

President Roosevelt’s ‘‘Four Freedoms” are, of course, much broader 
than the protection of minorities, for they apply to all peoples ‘‘everywhere 
in the world,’”’ and include some rights of man which he is permitted to ex- 
ercise only under the most liberal democratic governments. In this aspect, 
the “Four Freedoms”’ remind us of the ‘‘ Declaration of the International 
Rights of Man,” adopted by the Institut de Droit International at its session 
held at Briarcliff, New York, on October 12, 1929, which seems of sufficient 
present interest to reproduce in full: 


DECLARATION OF THE INTERNATIONAL RIGHTS OF MAN 


ADOPTED BY THE INSTITUT DE Droit INTERNATIONAL AT ITS SESSION OF OcToBER 12, 1929, 
Briarcuirr LopGe, BriaRcLIFF Manor, New York 


The Institute of International Law 
Considering: 
That the juridical conscience of the civilized world demands the recognition for the indi- 
vidual of rights preserved from all infringement on the part of the State; 


1M. Clemenceau’s letter to M. Paderewski is printed in this Journat, Supplement, Vol. 
13 (1919), p. 416. 
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That the declarations of rights, written into a large number of constitutions and especially 
into the American and French Constitutions of the end of the 18th century, are ordained 
not only for the citizen, but for man; 

That the 14th Amendment of the Constitution of the United States prescribes as follows: 
‘“*. . . nor shall any state deprive any person of life, liberty or property without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the laws”; 

That the Supreme Court of the United States has unanimously decided that by the terms 
of this amendment it is applicable within the jurisdiction of the United States ‘‘to every 
person without distinction of race, color or nationality, and that the equal protection of the 
laws is a guarantee of the protection of equal laws”’; 

That, moreover, a certain number of treaties stipulate the recognition of the rights of man; 

That it is important to extend to the entire world international recognition of the rights 
of man; 


PROCLAIMS: 
ARTICLE I 


It is the duty of every State to recognize the equal right of every individual to life, liberty 
and property, and to accord to all within its territory the full and entire protection of this 
right, without distinction as to nationality, sex, race, language, or religion. 

ARTICLE IT 


It is the duty of every State to recognize the right of every individual to the free practise, 
both public and private, of every faith, religion, or belief, provided that the said practise 
shall not be incompatible with public order and good morals. 


ARTICLE III 


It is the duty of every State to recognize the right of every individual both to the free use 
of the language of his choice and to the teaching of such language. 


ARTICLE IV 


No motive based, directly or indirectly, on distinctions of sex, race, language, or religion 
empowers States to refuse to any of their nationals private and public rights, especially ad- 
mission to establishments of public instruction, and the exercise of the different economic 
activities and of professions and industries. 


ARTICLE V 
The equality herein contemplated is not to be nominal, but effective. It excludes all 
discrimination, direct or indirect. 
ARTICLE VI 


Except for motives based upon its general legislation, no State shall have the right to with- 
draw its nationality from those whom, for reasons of sex, race, language, or religion, it 
should not deprive of the guarantees contemplated in the preceding articles. 


The Institut is a private organization and its pronouncements accordingly 
have no validity except the prestige of authorship of its distinguished mem- 
bers, carefully elected from the authorities on international law in Europe, 
the Americas, and Asia, some sixty of whom were in attendance at the 
Briarcliff session. The significance of this Declaration was stated by an 
Editor of the JourNAL shortly after its adoption as follows: 


This declaration drew its inspiration chiefly from American sources 
and contains intrinsic evidence of its American workmanship. It 
states in bold and unequivocal terms the rights of human beings, ‘‘ with- 
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out distinction of nationality, sex, race, language and religion,” to the 
equal right to life, liberty and property, together with all the subsidiary 
rights essential to the enjoyment of these fundamental rights. It aims 
not merely to assure to individuals their ¢nternational rights, but it aims 
also to impose on all nations a standard of conduct towards all men, 
including their own nationals. It thus repudiates the classic doctrine 
that states alone are subjects of international law. Such a revolu- 
tionary document, while open to criticism in terminology and to the 
objection that it has no juridical value, cannot fail, however, to exert 
an influence on the evolution of international law. It marks a new era 
which is more concerned with the interests and rights of sovereign indi- 
viduals than with the rights of sovereign states. It is specifically con- 
cerned with the status and rights of those who, like many Russians, 
may be in the unhappy state of being, not merely heimatlos, but also 
proscribed by their country of origin.’ 


The unhappy situation in which many Europeans have since been placed 
by the action of their governments in depriving them of those human rights 
which the founders of the American democracy declared to be ‘‘unaliena- 
ble,” was the subject of discussion at the recent annual meeting of the Ameri- 
ean Society of International Law. A perusal of those discussions suggests 
many interesting points for the consideration of international lawyers. 

Grorce A. FINcH 


THE TRAIL SMELTER ARBITRATION — UNITED STATES AND CANADA 


The Mixed Arbitral Tribunal constituted under the Ottawa Convention 
of April 15, 1935, to decide the controversy as to damage caused in the State 
of Washington by noxious fumes issuing from the smelter at Trail, British 
Columbia, reported its final decision on March 11, 1941.!' It will be re- 
membered that under its previous decision of April 16, 1938,? the Tribunal 
awarded an indemnity for damage occurring between January 1, 1932, and 
October 1, 1937, leaving still to be determined the question of subsequent 
damage, if any, as well as the fixing of a permanent régime for the operation 
of the smelter. 

The Tribunal was requested on behalf of the United States to reconsider its 
decision not to allow the expenditures incurred by the United States in the 
preparation of its case. In its final decision, the Tribunal raised the ques- 
tion whether such a request can ever be entertained in international law un- 
less special powers have been expressly granted to the arbitral tribunal. The 
Tribunal admitted that the convention did not deny power to grant revision, 
especially as the controversy had not been finally disposed of. However, the 
Tribunal emphasized the importance of the rule of stare decisis while admit- 
ting that arbitral decisions were not in agreement upon the point. 

The reconsideration of the recent Sabotage cases, United States and Ger- 


? Philip Marshall Brown, in this JouRNAL, Vol. 24 (1930), p. 127. 


1 Published in this JourNAL, infra, p. 684. 
? Ibid., Vol. 33 (1939), p. 182; see editorial comment, ibid., Vol. 32 (1938), p. 785. 
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many, was rightly considered not to be in point, because in those cases it was 
alleged that the decisions had been induced by fraudulent testimony. In 
the instant case, the Tribunal draws a distinction between “essential error” 
and ‘‘manifest error,’ permitting revision only in the latter case. The dis- 
tinction appears to be rather casuistic. What is “manifest” is, after all, a 
relative term, with a personal connotation. The Tribunal has softened the 
blow somewhat by remarking by way of dictum that even if it had the power 
to reopen the question, it would have reached the same conclusion as in its 
previous decision. It will be remembered that the Tribunal intimated that 
another result might have been reached if the claimants had been private in- 
dividuals instead of the government of a sovereign state. The present writer 
believed then and still believes that this distinction is not cogent, especially 
where the expenditures were principally incurred in obtaining scientific ex- 
pert testimony of the nature and extent of the damage over a long period of 
time, the legal obligation having been recognized. 

The Tribunal found that no actionable damage by the fumes was proved 
to have occurred between October 1, 1937, and October 1, 1940. Judgment 
on this point having gone against the United States, it was to be expected 
that its claim for costs in the preparation of the unsuccessful part of its case 
should not be allowed. In view of the very large expense in obtaining the 
necessary technical proof in cases of this kind, it will be advisable to make 
proper provision for this in the compromis in all similar future arbitrations. 

A most important part of the decision consists in recommendations for a 
permanent régime in the operation of the Trail Smelter as provided for in 
Article III of the convention. The Tribunal found that damage may occur 
in the future unless operations be subject to some control. To prevent this, 
the Tribunal decided that a régime or measure of control shall be applied and 
shall remain in full force unless modified after December 31, 1942, by the 
opinion of scientists appointed and functioning as particularly set forth in 
the decision. 

The decision represents most painstaking work on the part of the three 
members of the Tribunal, Jan Hostie (of Belgium), Charles Warren (of the 
United States), and R. A. E. Greenshields (of Canada), as it required careful 
consideration of the voluminous reports of the technical consultants. The 
arbitrators and the two governments concerned may be congratulated upon 
bringing to an end in a constructive and permanent manner this long-pending 


controversy. 
ArtTuHouR K. 


SOVEREIGNTY IN EXILE 


The appointment of the American Ambassador to Poland, Mr. Biddle, as 
diplomatic representative to Belgium, The Netherlands, Norway, and 
Yugoslavia, raises a nice point of international law and procedure. _Is this 
unique embassy to governments-in-exile in England a fiction or a fact? 
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When Poland was occupied by Germany, Ambassador Biddle accompanied 
the Polish Government in its flight and re-established the Embassy near the 
remnant of Polish sovereignty represented in London. This government 
exercises no authority whatever within the boundaries of Poland. Can it 
therefore be truly said that Poland still exists as a member of the family 
of nations? 

The status of Norway and Yugoslavia is similar to that of Poland, but 
the situation of Belgium and The Netherlands is much different. The King 
of Belgium, it is true, is a German prisoner, while the Queen of The Nether- 
lands is free to serve as the standardbearer of Dutch sovereignty. The sig- 
nificant fact in the case of both these countries, however, is that they possess 
vast colonial territories still under the direct administration of their respec- 
tive governments in London. They continue to exist as international en- 
tities and are able to maintain diplomatic relations with other nations. 

Poland, Norway, and Yugoslavia, on the other hand, have no territory 
left on which to find pied a terre. Their governments are in large measure 
simulacra, symbols rather than active administrative entities. And yet 
both Poland and Norway possess and control navies and merchant marines. 
Their airplanes and submarines are inflicting serious damage on Germany. 

While the status of these governments-in-exile is unique and not identical 
in every case, it would seem clear that they are facts and not fictions. Until 
their countries shall have been definitely integrated with the German Reich 
they must be considered as international entities. Their sovereignty has 
not been extinguished. Its freedom of exercise has merely been restricted 
or suspended. 

Military occupation by itself does not confer title or extinguish a nation. 
Nor does a proclamation of annexation so long as the claims of the occupy- 
ing Power are effectively challenged and remain unrecognized. The Em- 
peror of Abyssinia in exile never accepted the occupation of his country by 
Italy and now once again is its sovereign head. Such may be the good for- 
tune of all those nations which have been over-run by the German armies. 

The general conclusion we are warranted in reaching is that so long as a 
people do not accept military conquest; so long as they can manifest, in one 
way or another, their inalterable will to regain their freedom, their sover- 
elgnty, even though flouted, restricted, and sent into exile, still persists. 
They are entitled to maintain diplomatic relations with other nations until 
circumstances or reasons of state put an end to such relations. This rela- 
tionship is moral as well as legal. The members of the family of nations 
cannot with honor abandon any independent free nation to international 
gangsters and pirates. If they are unable to give active help, they can at 
least be loyal friends and continue diplomatic relations with peoples who 
have become the victims of illegal aggression. The right of prescription 
cannot be conceded to freebooters, even though they hold their illgotten 
territorial gains for years. 
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There is a still deeper significance to this anomalous condition of sover- 
eignty in exile. There is no automatic extinction of nations. Military occu- 
pation may seem final and permanent, and yet prove to be only an inter- 
regnum, though a prolonged nightmare for the inhabitants. A nation is 
much more than an outward form of territory and government. It con- 
sists of the men and women in whom sovereignty resides. So long as they 
cherish sovereignty in their hearts their nation is not dead. It may be 
prostrate and helpless and yet revive. It is not to be denied the symbols 
and forms of sovereignty on foreign soil or diplomatic relations with other 
nations. 

Article five of the resolutions of the Institut de Droit International on the 
subject of the “‘ Recognition of New States and New Governments,”’ adopted 
at Brussels in 1939, asserted that recognition was irrevocable, but also added 
that “it only ceases to have effect in case of the disappearance of one of 
the essential elements whose reunion was established at the time of recog- 
nition.”” These elements were defined as “the existence on a definite ter- 
ritory of a human society politically organized, capable of observing the 
rules of international law.’’ If this pronouncement of international law 
and procedure were to be accepted as true, it might be difficult to justify 
the embassy of Mr. Biddle to all of these conquered countries in exile, with 
the exception of Belgium and The Netherlands. These “essential ele- 
ments” of sovereignty would appear to have vanished in the case of Norway, 
Poland, Yugoslavia, as well as of Czechoslovakia and Greece. The con- 
junction of all these elements would not seem essential, however, to warrant 
a conquered people to maintain their sovereignty and to deserve the continued 
recognition of other nations. This sovereignty may be suspended, and in 
exile, a mere figment even of reality, derided and discouraged, and yet en- 
titled to every respect. Ambassador Biddle in London therefore is not deal- 
ing with fictions: he speaks to those valiant standardbearers of sovereignty 
in England the language of faith and confidence as well as of inalienable, 
immutable rights. Puitip MARSHALL BROWN 


THE HOME SERVICE OF THE DEPARTMENT OF STATE 


The World War placed renewed emphasis on the need of an improved 
foreign service to care for American nationals and their interests in other 
lands. The Rogers Act of 1924, the Porter Act of 1926, and the Moses- 
Linthicum Act of 1931 met this need and provided for a foreign service 
reasonably adequate for our national needs. These acts did not, however, 
introduce any very radical reforms in the Department of State itself. It is 
true that a considerable number of the Foreign Service Officers were assigned 
for limited periods to the Department in order that they might aid in the 
transactions of our relations with the countries in which they had served and 
knew at first hand. A few of these officers resigned from the Field Service 
in order to accept positions in one of the divisions of the Department. 
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Notwithstanding this supplementary collaboration from the Field Service 
there has not existed in the Department any comparable system of recruit- 
ment for its personnel such as we find in foreign service examinations for the 
selection of those who are to represent us abroad. The Department, it is 
true, has been able to secure the services of some highly trained specialists 
to assist in the work of certain Divisions. They are known as Specialists 
in Foreign Relations. These officers receive a salary of $3,200 or more and 
are appointed after the Civil Service Commission, in accordance with its 
regulations governing Schedule B non-competitive examinations, has ascer- 
tained that the proposed appointee has the required competence in political, 
economic, commercial or financial fields. But these appointees are not in 
the Classified Service and do not enjoy the guarantees which that status 
assures. With the exception of these officers and a few others, such as the 
legal experts in the Office of the Legal Adviser, the personnel of the Depart- 
ment has been supplied from the Civil Service lists prepared for all Depart- 
ments, such as the lists of filing clerks and stenographers. 

These lists, as was said, are intended for all Departments of the Govern- 
ment and it is only by chance that an appointee from these lists will have 
the background and education which would be of particular value in the 
more important work of the Department of State. In spite of this system, 
not a few very able employees have by taking advantage of the opportunity 
afforded by the various educational institutions in Washington worked their 
way to the higher positions in the Department. Former Assistant Secretary 
of State, Wilbur J. Carr, is a notable example. But we do not find in the 
Department a sufficient reservoir of talent such as is needed to meet its 
rapidly expanding work and responsibilities. Other states—Great Britain 
and France—have had close coérdination of the Home and Field Services. 
But we have created a Foreign Service which is second to none without 
perfecting the governmental machinery entrusted with its guidance. 

There are not a few men in the Department who have the education and 
other qualifications to fit them for better positions than those which they now 
hold. They may have reached the limit of salary and promotion possible in 
the division where they work. Naturally, the Division Chief does not want 
to have so able an assistant transferred. In this situation the Director 
of Personnel finds it difficult to do justice to the deserving employee without 
discouraging his chief, who relies upon the ability and experience of his as- 
sistant to carry on the work of his Division in the most efficient manner. 
Yet, viewed from a broader aspect, able employees should not be left for 
years in pockets without an increase of grade and salary. Due to such un- 
fortunate conditions the Department has lost some of its ablest employees, 
who have become discouraged and resigned. At the same time that new 
blood is brought in to the Department it is proposed to do away with this 
injustice. As soon as these injustices can be ironed out, the effective organi- 
zation of the Department will be advanced by just so much and the encourage- 
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ment will be felt all along the line. This will help to remove any remaining 
jealousy of the Foreign Service men who have seemed to enjoy such a privi- 
leged position as compared with some of their no less able associates of the 
Department Service. 

In order to meet the need of recruiting additional employees with the re- 
quired background and training the Department has decided to make use 
of the Junior Professional Assistant Examination. With the codperation of 
the Civil Service Commission, examinations will be offered this coming 
December or January for Junior Professional Assistant with a salary of $2,000 
a year. It is expected that the examination papers of applicants will be 
read and the list of eligibles drawn up in time to make appointments by July 
1, 1942, provided of course that Congress makes an appropriation to pay the 
salaries of positions to be created. 

Applicants must be between 21 and 35 years of age and will be expected 
to have an A.B. degree or equivalent. They will be required to show 
knowledge of such subjects as English, Public Administration, Economics 
and History. If International Law and International Relations are not 
specifically included, it is in order not to discriminate against those who may 
not have had an opportunity to attend courses in these fields. 

Applicants for a position in the Department would naturally be interested 
in international affairs and may be expected to take advantage of every 
opportunity to perfect their knowledge of all that relates thereto. 

Junior Professional Assistant examinations for all departments are limited 
to the space of one day—a two-hour period in the morning devoted to the 
general topic, and a 34-hour period in the afternoon devoted to the special 
topic of their professional interest. 

The candidate who is successful in passing the examination and who re- 
ceives an appointment to the Department of State is not necessarily limited 
to a salary of $2,000 after he has served the probationary period. He may, 
because of exceptional qualifications over and above those required to qualify, 
be given a higher position and salary. In any event, though, the operation 
of the law assures him of a promotion at least once every eighteen months 
until he reaches the maximum salary of his grade. For the higher salaries, 
the promotion interval is thirty months. These promotions are automatic 
under the law, but cannot be applied when Congress fails to make the 
necessary appropriation. 

Even with the adoption of such measures it may not seem that these new 
officers of the Home Service will be fairly treated as compared with Foreign 
Service Cfficers whose salaries, for the higher grades, are larger, and they also 
enjoy a more generous treatment as regards retirement allowances. It must, 
however, be remembered that Foreign Service Officers have to meet a good 
many expenses in the way of entertaining that are not required of members 
of the Home Service. It is said that no Foreign Service Officer has ever yet 
been fully reimbursed for his transportation expenses. Members of the 
Foreign Service encounter many difficulties, for example, the education 
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of their children abroad. It is also true that they run unusual risks and 
are subjected to dangers that those in Washington do not incur. 

This system of Junior Professional Assistant examinations may offer an- 
other advantage, if those who take the examinations for the Foreign Service 
will also take this other examination. It will then be possible to offer some 
of those who fail the oral examination because they have not the personal 
qualifications for a foreign post, an appointment in the Department of State. 
Presumably those who pass the written examination for the Foreign Service 
would secure a high rating on the Junior Professional Assistant list and could 
be taken into the Department at a salary of $2,000. Some of those who 
failed the written examination, if they took the other examination might 
also receive an appointment in the Department. In this way they would 
have two strings to their bow. 

The Foreign Service examination is now open to all who fulfil the easy 
requirements of submitting five letters of recommendation. Senatorial or 
Congressional designation is not necessary. It is a satisfaction to note that 
State quota is only considered when two candidates of equal merit are under 
consideration, and as appointments are usually made in groups, this rarely 
comes into play. 

Although the Foreign Service examinations are much more comprehensive 
and extend over three days instead of one, for both examinations the age lim- 
its 21 to 35 are the same and there is no discrimination on account of race,! 
sex, or religion. The Department does, however, consider that there are 
various reasons which make the Foreign Service less desirable for women.? 
These reasons do not apply for appointments in the Department. 

The procedure is for the appointing officer of the Department of State 
to ask the Civil Service Commission to certify to him the names of those 
qualified. The Commission sends for each such request, the three highest 
names on the list of eligibles, and the appointing officer may take the first 
one or either of the others when he believes him the one best qualified. 
When any individual has been considered three times without being selected, 
he is not again submitted for the same position. The appointing officer may 
also specify sex where it is considered appropriate. 

When this plan of recruiting Junior Professional Assistants for the Home 
Service has been established, capable students who undertake an appropriate 
course of study may have a reasonable expectation of receiving an appoint- 
ment. There is no thought, however, that they will be passed over the heads 
of those in the Department who have a prior claim for deserved promotion. 
The new appointees will rather aid in making such promotions possible by 
supplying needed substitutes for the positions made vacant. This reform 
will lay the foundation for a greatly improved and very effective administra- 
tion and supervision of our foreign relations. 

EvLLeryY C. STOWELL 


1 There are at present three negro Foreign Service Officers. 
2 See editorials in this JouRNAL, Vol. 29 (1935), p. 316, Vol. 30 (1936), pp. 499-501. 


CURRENT NOTES 


PROFESSOR KARL NEUMEYER 


From Munich comes the news that on July 17, 1941, Professor Karl 
Neumeyer took his own life. He reached an age of 71. His whole academic 
life was spent at the University of Munich where he was full Professor of 
International Law until 1933. He was a member of the Institute of Inter- 
national Law. 

Dr. Neumeyer’s two main contributions to legal science are in the fields 
of International Administrative Law and the history of International Private 
Law. He started his scientific career with a two-volume history of the de- 
velopment of International Private and Criminal Law until Bartolus, and 
it was to the history of medieval law that his attention returned during 
those last years. In between there lies the discovery of a new field of legal 
research: International Administrative Law. The four volumes of his 
treatise on the subject are a monument to his painstaking scholarship and 
constructive genius. 

Dr. Neumeyer was also a great teacher. His seminar in international 
law was unique in its concentration upon qualitative, and its disregard for 
quantitative considerations. He would spend a whole semester’s time in 
discussing sentence by sentence the fallacies of fifty pages of a popular intro- 
duction to international law. Whoever went through his school was im- 
mune against the misconceptions of the post-World War science of inter- 
national law. 

In his intellectual honesty and the genuinely ethical aspiration toward 
truth for truth’s sake he personified the finest tradition of German scholar- 
ship. That a man of so pious and noble a soul as was his, should come to 
take his and his wife’s life is a measure of the suffering to which he must 
have been subjected. Hans J. MorGENTHAU 

University of Kansas City 


RESEARCH FACILITIES IN THE NATIONAL ARCHIVES ON DIPLOMATIC HISTORY AND THE 
CONDUCT OF FOREIGN RELATIONS 


By QuinTIN M. Sancer, The National Archives 


The Division of State Department Archives in The National Archives in 
Washington, D. C., contains a varied collection of research materials in the 
fields of diplomatic history and the conduct of foreign relations. These 
materials, with a few exceptions, range in date from 1789 to 1906. They 
are in general well arranged and include indexes and registers to lead the 
student to the documents he wishes to examine. 

One of the most important groups of documents consists of instructions 
to and despatches from American diplomatic representatives abroad, and 
notes to and from embassies and legations in Washington. The records of 
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the diplomatic posts abroad duplicate the instructions and despatches, but 
contain also notes to and from foreign governments. These cover the broad 
field of diplomatic practices, policies, duties, dress, privileges and immuni- 
ties. There is a similar group of materials on consuls consisting of corre- 
spondence with over 700 American consulates or consular agencies, and in- 
cluding the post records which directly reflect the various commercial, legal, 
humanitarian, administrative and political duties of consuls. There are 
also extensive records of international claims commissions and arbitrations, 
international conferences, and the original treaties to which the United 
States was a signatory. These sources afford graduate students and other 
scholars the opportunity to do original work not only on American relations 
with Europe, but also on Latin American and Far Eastern relations which 
have been treated less frequently in the past. It may properly be men- 
tioned here that some of the documentary groups cited above have been 
published, and that the Guide To The Archives of The National Government 
In Washington, by Van Tyne and Leland (2nd ed., 1907) contains a detailed 
description of them, excepting the post records. 

The files also contain the records of a considerable number of interna- 
tional exhibitions and expositions in which the United States participated. 
These present an essential part of the history of technology and of interna- 
tional efforts to stimulate invention and industry. The relations of the 
State Department with other government departments and private persons 
are reflected in the volumes entitled Miscellaneous Letters and Domestic 
Letters, the letters received and sent by the Department respectively. To 
students interested in the personnel policy of the Department from the his- 
torical viewpoint, there are available original applications for and appoint- 
ments to office, letters of credence and exequaturs, as well as relevant in- 
formation in the diplomatic and consular papers. 

An added advantage offered to researchers is the concentration of other 
departmental records, especially of the War, Navy and Justice departments, 
in The National Archives. These offer significant information regarding 
many points on which other government agencies codperated with the State 
Department in the formulation and execution of foreign policy. 

Scholars are encouraged to use the facilities of The National Archives in 
consulting these sources. Application is made to the Archivist of the 
United States through the Division of Reference. Staff members of the 
Reference and Custodial divisions provide assistance to researchers in pur- 
suing their projects. Restrictions on the use of recent records are governed 
by the Archivist in accordance with the indications of the several executive 
departments. 

The establishment of The National Archives has greatly facilitated the 
use of records relating to foreign relations. Interest in such studies would 
undoubtedly be increased if lists of research projects which are deemed 
worth while were published in this JouRNAL. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Pertop May 15—-Aveust 15, 1941 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing Treaty 
Information Bulletin and Press Releases); Europe, L’Europe Nouvelle; Ex. Agr. Ser., U.S. 
Executive Agreement Series; G. B. 7’. S., Great Britain Treaty Series; J. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. 7. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; R. A. J., Revue aeronautique internationale; U. S. T. S., 
U. 8. Treaty Series. 


May, 1941 
14~June 6 InTER-AMERICAN DEVELOPMENT ComMISsION. Formation of Colombian, 


Ecuadorean and Venezuelan councils was announced on May 14, 22 and June 6. 
D. 8. B., May 17, 24 and June 7, 1941, pp. 599, 635 and 700-701. 


15/18 Croatia. Kingdom proclaimed, with Zagreb as its capital. N.Y. Times, May 16, 
1941, p. 4. The Italian Duke of Spoleto was designated King. N. Y. Times, 
May 19, 1941, p. 1; London Times, May 19, 1941, p. 3; Chronology of principal 
events (London), Apr./June, 1941, p. 6. Texts of notes exchanged May 15/18 by 
Yugoslav Minister at Washington and Under Secretary of State Welles, D. S. B., 
June 7, 1941, pp. 682-683. 


15 Brazitc—Unitep States. Signed 2-year agreement by which the United States 
will purchase the entire Brazilian surplus of certain strategic materials. N. Y. 
Times, July 8 and Aug. 3, 1941, pp. 9 and 16. 


16 InaQq—SovieT Russia. Exchanged notes on establishment of diplomatic, trade 
and consular arrangements. N.Y. Times, May 18, 1941, p. 6. 


16/31 DenmMarK—IcreLAND. Icelandic Parliament voted to sever personal union with 
Denmark, terminating the Act of Union of Nov. 30,1918. B.J.N., May 31, 1941, 
p. 726; London Times, May 21, 1941, p. 3; N. Y. Times, May 20 and 21, 1941, 
pp. 11 and 2. Danish Prime Minister’s note acknowledged receipt of informa- 
tion concerning cancellation of union. N. Y. Times, June 7, 1941, p. 4. 


21 DipLomatTic REPRESENTATIVES IN FraNcE. Germany ordered all foreign embassies 
and legations in Paris to be withdrawn by June 10. WN. Y. Times, May 22,1941, 
p. 1. 

21 PorTtuGAL—Spain. Signed agreement in Lisbon facilitating shipping and trade. 


B. I. N., May 31, 1941, p. 729; N. Y. Times, May 22, 1941, p. 6; London Times, 
May 23, 1941, p. 3. 


22 FRaNcE—UNITED States. Parcel post service to France suspended. WN. Y. Times, 
May 24, 1941, p. 3. 


23 Hart1—Unirep States. Signed agreement at Port-au-Prince providing for a United 
States military mission to Haiti. D.S. B., July 26, 1941, p. 81. 
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26/31 Cuina—UNITED States. Exchanged notes by which the United States reaffirmed 
willingness to abandon extraterritoriality. Texts: N. Y. Times, June 1, 1941, p. 
19; D. S. B., May 31, 1941, pp. 661-662. 


27 GUATEMALA—UNITED StaTeEs. Signed agreement for appointment of a U. S. Army 
officer to serve as director of Polytechnic School of Guatemala. D.S. B., May 31, 
1941, p. 676. 


27 Unitep States NaTIoNAL Emeraency. Unlimited national emergency proclaimed 
by President Roosevelt. Texts of proclamation and radio address: D. S. B., 
May 31, 1941, pp. 647-654; N. Y. Times, May 28, 1941, pp. 1-2. 


28 CanapA—UNITED States. Exchanged notes regarding establishment of import 
quotas on wheat and wheat flour by the United States. Texts: D. S. B., May 31, 
1941, pp. 665-666. 


31 GERMANY—TouRKEY. Signed trade agreement at Ankara. N. Y. Times, June 1, 


1941, p. 6. 

31 Iraq. Rebellion ended with the signature of an armistice with Great Britain at 
Baghdad. N. Y. Times, June 1, 1941, p. 1. 

June, 1941 


1 GERMANY—IRELAND. Irish Government announced strong protest against and 
formal accusation of German bombing of Dublin. N. Y. Times, June 2, 1941, p. 1. 


2 FRENCH PossESsSIONS IN THE WESTERN HEMISPHERE. Text of Secretary Hull’s 
letter to Senator Mead of New York concerning acquisition by the United States: 
D. S. B., June 14, 1941, p. 720. 


2 ITaALY—SwITzZERLAND. Rome announced signature of a trade pact. N. Y. Times, 
June 3, 1941, p. 3. 


3 ALIENS. President Roosevelt issued Executive Order citing documents required by 
aliens entering the United States. Text: D. S. B., June 7, 1941, pp. 702-704; 
this JouRNAL, Supp., p. 210. 


4 ForeEIgN Ministers ConsuLTATIVE MEETING OF THE AMERICAN REPUBLICS. Pan 
American Union Governing Board approved the definitive regulations for the Meet- 
ings of Consultation, drawn up pursuant to a recommendation of the 2d meeting 
at Havana. D.S. B., June 7, 1941, p. 700. Text: this Journat, Supp., p. 181. 


4 WitHetm II. Former German ruler died at Doorn, The Netherlands, aged 82 years. 
N. Y. Times, June 5, 1941, p. 1. 


5/13 FranceE—UNITEp States. Secretary Hull’s statement gave warning of the conse- 
quences to Franco-American relations of collaboration with Germany by the Vichy 
government. Text: D. S. B., June 7, 1941, pp. 681-682; N. Y. Times, June 6, 
1941, p.6. Second statement of June 13: N. Y. Times, June 14, 1941, p. 4; D. S. B., 
June 14, 1941, pp. 715-716. 


6 Pouanp (General Government). The German Legation at Berne announced that 
Poland’s obligations would be carried out by the General Government with re- 
gard to the Industrial Property Convention of 1925, Merchandise Marks Conven- 
tion of 1925, and Copyright Convention of 1928. D.S. B., Aug. 30, 1941, p. 172. 


6/16 SurpSrizures. President Roosevelt issued Executive Order 8771 authorizing United 
States Maritime Commission to acquire foreign merchant vessels lying idle in 
United States waters. D. S. B., June 7, 1941, pp. 701-702. Six Danish vessels 
taken by the Commission on June 16. N. Y. Times, June 17, 1941, p. 11. On 
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July 11 17 Italian and one German ships were ordered seized. N. Y. Times, July 
12, 1941, p. 5. Text of order: this JouRNAL, Supp., p. 229. 


4 Croatia. Eastern frontier fixed by decree. N.Y. Times, June 8, 1941, p. 22. 
7 Croatia. Recognized by Japan. N. Y. Times, June 8, 1941, p. 16. 


7 GreRMANY—GrEaT Britain. Announcement made of agreement for reciprocal use 
of air services between Lisbon and Germany, and between Lisbon and Great 
Britain for correspondence to and from war prisoners and interned civilians. WN. Y. 
Times, June 8, 1941, p. 15. 


8-August 13 Syria. ‘Free French” and British forces entered Syria and Lebanon 
June 8. London Times, June 9, 1941, p. 4; N. Y. Times, June 8, 1941, p. 1. Gen- 
eral Catroux, leader of ‘‘Free French” forces, issued a proclamation declaring the 
people of Syria and Lebanon sovereign and independent. N. Y. Times, June 9, 
1941, p. 2. Text of British Government statement: p. 4. French protest of 
June 9: p. 4. On July 9 the Vichy government asked a truce in the fighting, and 
the British issued an ultimatum that Beirut be made an open city. N. Y. Times, 
July 10, 1941, pp. land 8. The French reply refused acceptance of British terms. 
Texts of reply and British conditions: N. Y. Times, July 12, 1941, p. 4. Armistice 
was signed at Acre, Palestine, on July 14 and ratified by France the same day. 
N.Y. Times, July 15, 1941, p. 5. Text of truce convention: N. Y. Times, July 16, 
1941, p. 4; July 17, p. 3. ‘Free French” forces opened Syrian and Lebanese bor- 
ders to legitimate residents and travelers on Aug. 13. N.Y. Times, Aug. 14, 1941, 
p. 6. 


10 PortuGaL—UNItTEp States. Text of Secretary Hull’s note replying to commu- 
nication of May 30 from the Minister of Portugal transmitting his government’s 
observations with respect to President Roosevelt’s references to the Portuguese 
islands: D. S. B., June 14, 1941, pp. 718-719. 


12 EvrorpeaNn War. Governments-in-exile and the Empire High Commissioners to 
London adopted resolution pledging mutual assistance to continue the struggle. 
Text: N. Y. Times, June 13, 1941, p. 4; London Times, June 13, 1941, p. 5. 


12/20 GrermaNny—UnirTep States. Text of United States Consul’s report on the Robin 
Moor, sunk May 21 by a submarine: N. Y. Times, June 13, 1941, p. 6. United 
States note of June 20 transmitted message of President Roosevelt to Congress 
regarding the sinking. Texts: D. S. B., July 21, 1941, pp. 741-742; N. Y. Times, 
June 21, 1941, p. 6; S. Doc. 71; Cong. Record (daily), June 20, 1941, pp. 5499-5500. 


13 Canapa—UNnITEep States. President Roosevelt approved exchange of notes at 
Washington, May 20, 1941, amending Art. 5 of treaty, signed Jan. 11, 1909, be- 
tween the United States and the United Kingdom, providing additional diversion 
for power purposes of waters of the Niagara River above the Falls, subject to 
reconsideration by both governments on Oct. 1, 1942. D.S. B., June 14, 1941, 
p. 736. Texts of notes: Cong. Record (daily), June 12, 1941, pp. 5211-5212: 
D. S. B., June 7, 1941, pp. 709-710. 


13 Fintanp—UniTep States. President Roosevelt signed bill authorizing postpone- 
ment of Finnish debt payments (S. J. Res. 74). Cong. Record (daily), June 16, 
1941, p. 5277. 


13 RuUMANIA—TURKEY. Signed treaty at Bucarest concerning oil. N. Y. Times, 
June 14, 1941, p. 5. 


14/15 Crepits or Axis Powers AND UNITED States. Executive Order No. 8785 froze 
Axis credits in the United States. D.S. B., June 14, 1941, p. 718. Text: N. Y. 
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Times, June 15, 1941, p. 26; this JourNat, Supp., p. 214. Italy froze United 
States credits June 15. N. Y. Times, June 16, 1941, pp. 1 and 3. Germany 
subjected American funds to curb under permits on June 26. WN. Y. Times, June 
27, 1941, p. 2. 


15 Axis Powers—Croatia. Signed protocol at Venice giving Croatia the right to be 
present at any tripartite discussions affecting it. N.Y. Times, June 16, 1941, p. 3. 


16-26 GerMANY—UNITED States. State Department’s note to German Chargé requested 
closing of all consulates and removal of their staffs, also agents, clerks and em- 
ployees connected with the German Library of Information, German railway and 
tourist agencies, and the Trans-Ocean news service, by July 10. Text: D. S. B., 
June 21, 1941, p. 743; N. Y. Times, June 17, 1941, pp. 1, 3. United States immi- 
gration and customs guards were ordered June 17 not to let any Germans leave 
the country until further notice. N. Y. Times, June 18, 1941, p. 1. German 
protest was received June 18. N. Y. Times, June 19, 1941, p. 1. On June 19 
Germany ordered United States consular staffs to leave nine European countries 
under its control, and American Express Company offices to close, effective July 15. 
N. Y. Times, June 20, 1941, p.1. The German consulate at New York closed as 
of June 26. N. Y. Times, June 27, 1941, p. 3. 


16-August 15 JaApaN—Soviet Russia. Delegations from the two countries agreed June 
16 to begin on June 27 demarcation of the border between Manchukuo and Outer 
Mongolia. N. Y. Times, June 17, 1941, p. 1. The joint field commission com- 
pleted its work on August 15. N. Y. Times, Aug. 20, 1941, p. 11. 


17 Brazir—Paracuay. Signed ten economic and cultural pacts at Rio de Janeiro. 
N. Y. Times, June 18, 1941, p. 11. 


17 JaAPAN—NETHERLANDS East INprgs. Joint statement announced end of discussions 
of Japanese demands for share of war materials exports, and intimated no change 
in normal relations. N. Y. Times, June 18, 1941, p. 13. Text of Japanese 
statement: N. Y. Times, June 19, 1941, p. 8. 


17 LeacuE oF Nations. Finland canceled membership. N. Y. Times, June 18, 
1941, p. 8. 


17/July 14 Canapa—Untrep Srares. Announced establishment of Joint Economic 
Committees which will explore possibility of greater economic codperation. 
D. S. B., June 21, 1941, pp. 747-748; N. Y. Times, June 18, 1941, p. 10. First 
meeting was held at Washington on July 14. N.Y. Times, July 15, 1941, p. 10. 


18 Curva—Great Britain. Exchanged notes delimiting the Burmese-Chinese bound- 
ary. N.Y. Times, June 19, 1941, p. 8. 


18/July5 Germany—Torkey. Signed 10-year friendship pact at Ankara. WN. Y. Times, 
June 19, 1941, p. 1. Text: p. 4; London Times, June 19, 1941, p. 4. Exchanged 
ratifications at Berlin July 5. N. Y. Times, July 7, 1941, p. 4. 


19-24 Iraty—Unirtep States. On June 19 Italy ordered United States consulates closed 
by July 15, and the United States took similar action against Italy on June 21. 
N. Y. Times, June 20 and 22, 1941, pp. 6 and 1. Text of United States note: 
D. S. B., June 21, 1941, p. 743. Italian citizens in the United States were forbid- 
den on June 23 to depart pending further notice. N. Y. Times, June 24, 1941, 
p. 8. On June 24 American citizens in Italy were forbidden to leave the country 
without special permission. N. Y. Times, June 25, 1941, p. 6. 

20 Crepits oF SWEDEN, SWITZERLAND, AND UNrTED States. United States Treasury 
released frozen assets upon assurance they would not be used to the Axis Powers’ 
advantage. N. Y. Times, June 21, 1941, p. 4. 
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21 FRENCH SOMALILAND. Vichy government protested against General Wavell’s ulti- 
matum demanding that the colony join the Free French forces or be subjected to 
blockade. Text of protest: N. Y. Times, June 22, 1941, p. 14. 


21-July 10 AmericaN RepusBLics—EuRopEAN War. On June 21 Uruguay proposed to 
the American Republics that they treat any of their members engaged in war 
as non-belligerents. Replying June 28, Argentina insisted on strict neutrality. 
Peru gave notification the government would prohibit dissemination of propaganda, 
and Costa Rica banned belligerent submarines from its waters. N. Y. Times, 
June 29, 1941, p. 23. Text of United States memorandum of July 1 supporting 
Uruguay’s proposal: D. S. B., July 6, 1941, pp. 8-9. Costa Rica, Bolivia, Brazil, 
and Mexico approved July 3, 4 and 10. N. Y. Times, July 4, 5 and 11, 1941, 
pp. 5, 3 and 3. 


22 GrrMANy—Soviet Russia. On June 22 Hitler’s proclamation and Von Ribben- 
trop’s statement were issued, the latter constituting a declaration of war. Text 
of proclamation: London Times, June 23, 1941, p. 3. Texts of proclamation, 
Von Ribbentrop’s statement, and Molotoff’s statement: N. Y. Times, June 23, 
1941, pp. 4, 6 and 10. 


22 Iraty—Soviet Russia. Italy declared war on Russia. N. Y. Times, June 23, 
1941, p. 5. 


22 GERMANY—GREAT BrITAIN—SOVIET Russia. Prime Minister Churchill’s address 
advocated British aid to Russia. Text: London Times, June 23, 1941, p. 4; 
N. Y. Times, June 23, 1941, p. 8. 


22 Soviet Russta—Stovaxkia. Relations broken off by Slovakia. N. Y. Times, 
June 23, 1941, p. 5. 


22 GrrmMany—Soviet Russta—Turkey. Turkey proclaimed its neutrality in the 
Russo-German war. London Times, June 24, 1941, p. 4; N. Y. Times, June 23, 
1941, p. 3. 


22-27 GeRMANY—SovieT Russta—SweEpEN. Sweden decided June 22 to maintain a 
policy of neutrality in the Russo-German war. N. Y. Times, June 23, 1941, p. 3. 
On June 25 Sweden agreed to permit passage of not more than one German army 
division. N. Y. Times, June 26, 1941, p. 5. British Foreign Secretary Eden 
protested June 27 against permission for transit of German troops. N. Y. Times, 
June 28, 1941, p. 2. 


23 Croatia—UNITED States. United States consulate ordered closed at Zagreb, the 
capital. N. Y. Times, June 23, 1941, p. 10. 


23/26 Frntanp—Soviet Russia. Finnish Foreign Minister declared neutrality for his 
country in the Russo-German war on June 23. N. Y. Times, June 24, 1941, 
p. 5. Finland became at war with Soviet Russia June 26. N. Y. Times, June 
27, 1941, p. 1. 


24 Crepits or Soviet Russia AND UNiTEp States. U.S.S.R. credits frozen by United 
States on June 14 were released on June 24. N. Y. Times, June 15 and 25, 1941, 
ped. 

24 Hunaary—Soviet Russia. Diplomatic relations severed by Hungary. N. Y. 
Times, June 24, 1941, p. 3. 


27 DrenmMarK—Soviet Russia. Policy of non-belligerency reaffirmed and diplomatic 
relations broken off by Denmark. WN. Y. Times, June 28, 1941, p. 2. 


27 Huneary—Soviet Russia. Hungary declared war on Russia. N. Y. Times, 
June 28, 1941, p. 2. 
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28 ALBANIA—Soviet Russia. Albania declared war on Russia. N. Y. Times, June 
29, 1941, p. 3. 

30 FraNcE—Soviet Russia. Diplomatic relations broken off by Vichy government. 
N. Y. Times, July 1, 1941, p. 6. 


30 Mexico—UNITED States. Mexican Ambassador handed check for one million 
dollars to Acting Secretary of State Welles as 3d payment for claims of American 
citizens whose lands have been expropriated since Aug. 30, 1927. D.S. B., July 


5, 1941, p. 9. 
July, 1941 
1 RECOGNITION OF CuHinA. Japanese Government announced recognition had been 


granted to the Wang Ching-wei régime in Nanking by Germany, Italy, Slovakia, 
Rumania and Croatia. N. Y. Times, July 2, 1941, p. 1. 


3 DENMARK—UNITED Sratss. Recall of United States consuls asked by Denmark, 
effective July 15. N. Y. Times, July 4, 1941, p. 4. 


6-August 1 Ecuapor—Perrv. Fighting broke out July 6 in old border dispute. N. Y. 
Times, July 7, 1941, p. 1. Map: p. 7. On July 9 Argentina, Brazil and the 
United States asked for a truce and withdrawal of forces pending the conclusion 
of a treaty. N. Y. Times, July 10, 1941, p. 7. On July 11 Peru accepted “‘in 
principle” and Ecuador acquiesced on July 12. N. Y. Times, July 12 and 13, 
1941, pp. 3 and 10. Delegates met in Washington July 12. N. Y. Times, July 
13, 1941, p. 10. Peru agreed July 14 to recall troops. N. Y. Times, July 15, 
1941, p. 6. On July 23 Argentina issued an appeal for settlement, and on July 
24 the United States sent identic telegrams to Ecuador and Peru supporting this 
appeal. N. Y. Times, July 24 and 26, 1941, pp. 4. and 6. Texts: D. S. B., July 
26, 1941, pp. 73-74. Hostilities ceased July 31 as scheduled. N. Y. Times, 
Aug. 1, 1941, p. 7. Texts of President Roosevelt’s and Mr. Welles’ messages of 
Aug. 1: D. S. B., Aug. 2, 1941, p. 93. 


t IcELAND. United States naval forces occupied Iceland at the invitation of the island’s 
government. N. Y. Times, July 8, 1941, p.1. Texts of messages on the occupa- 
tion: p. 3; this JouRNAL, Supp., p. 194. 


8 GreRMANY—ITaLy. Signed agreement settling new frontiers resulting from parti- 
tioning of Yugoslavia. B. J. N., July 26, 1941, p. 979. 

10-August 3 Wueat. Representatives of Argentina, Australia, Canada, United King- 
dom and the United States met at Washington to consider the wheat-surplus 
problem. N. Y. Times, July 11, 1941, p. 27; D. S. B., July 12, 1941, p.23. Text 
of statement on proceedings from July 10 to Aug. 3: D. S. B., Aug. 9, 1941, pp. 
116-117. 


11 CreEpITs OF SPAIN AND UNITED States. Order of June 14, freezing Spanish credits 
in the United States, was cancelled July 11. N. Y. Times, July 12, 1941, p. 11. 

12 Sup Seizures. United States Maritime Commission took over 16 Danish vessels. 
N. Y. Times, July 13, 1941, p. 17. 

12 MonTenearo. National Assembly at Cetinje, in occupied Yugoslavia, proclaimed 
independence under Italian control. N. Y. Times, July 13, 1941, p. 3. 


13. Great Brirarn—Soviet Russia. Signed mutual aid pact. Text: N. Y. Times, 
July 14, 1941, p. 3. Summary: B. J. N., July 26, 1941, p. 998. 


14 Costa Rica—Unitep States. Signed agreement at Washington providing for a 
United States Military mission to Costa Rica. D. 8S. B., July 19, 1941, p. 67. 
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26 


28 
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PottsH Gotp. New York Supreme Court Justice Fennelly denied application of 
National Bank of Rumania to vacate a warrant of attachment against Rumanian 
assets deposited in three New York banks. These assets had been transferred to 
the Bank of Rumania by the Bank of Poland after the German invasion of Poland 
started. Title had been assigned to the Polish Food Commission and then to the 
Polish Relief Commission which asserted it could not regain control of its prop- 
erty in the Bank of Rumania because of German control of Rumania. N. Y. 
Times, July 17, 1941, p. 4. 

BLACKLIST. President Roosevelt issued proclamation blocking Latin American 
firms and individuals believed to be acting in the interest of Germany or Italy. 
D.S. B., July 19, 1941, pp. 42-43; this JourNat, Supp., p. 222. List: N. Y. Times, 
July 18, 1941, pp. 28-29. 


CzECHOSLOVAKIA—SOvVIET Russia. Signed agreement of mutual aid in war on 
Germany. Summary: B. /. N., July 26, 1941, p. 999. 


CzecHosLovaK ReEcoGniTion. Granted to the government-in-exile by Great 
Britain on July 18 and by the United States on July 30. N. Y. Times, July 19 
and 31, 1941, pp. 3 and 4; D. S. B., Aug. 2, 1941, p. 88. 


GERMANY—SWITZERLAND. Signed commercial agreement. N. Y. Times, July 20, 
1941, p. 12. 


Mancuvukvo Recoenition. Granted by Finland. WN. Y. Times, July 20, 1941, p. 
13. 


Great Brirrain—UNITeEp States. Agreed to reciprocal exchange of representatives 
between United States and India. B. J. N., July 26, 1941, p. 987; D. S. B., July 
26, 1941, p. 74. 


Brazit—Canapa. First Canadian Minister appointed to Brazil. N. Y. Times, 
July 22, 1941, p. 3. 


CrepItTs oF CHINA AND UNITED States. Executive Order froze Chinese credits in 
United States. D.S. B., July 26, 1941, p.73. Text: this JourNat, Supp., p. 216. 


CrepDITs OF JAPAN AND UNITED States. Executive order froze Japanese credits 
in the United States on July 25. N. Y. Times, July 26, 1941, p. 26. Text: 
D. 8S. B., July 26, 1941, p. 73; this Journat, Supp., p. 216. American funds were 
frozen by Japan on July 26. WN. Y. Times, July 27, 1941, p. 1. Japan limited 
United States withdrawals to 500 yen monthly. N. Y. Times, July 28, 1941, 
p. 

Great Brirarisn—JAPAN. Great Britain gave notice of its intent to denounce the 
Anglo-Japanese commercial treaty of 1911, the India-Japan commercial agreement 
of 1934, and the Burma-Japan commercial agreement of 1937. N. Y. Times, 
July 27, 1941, p. 18; B. J. N., Aug. 2, 1941, p. 1046. 


Crepits OF GREAT BriTaIN AND JAPAN. Great Britain froze Japanese funds. 
N. Y. Times, July 27, 1941, p. 1. 

Canapa—JapPaN. Canada announced stoppage of all exports to Japan and notice 
given of the termination of the Trade Treaty of 1911. B. J. N., Aug. 9, 1941, p. 
1038. 


CREDITS OF JAPAN AND NETHERLANDS East INpigs. Funds frozen by both countries. 
N. Y. Times, July 29, 1941, pp. 1 and 5. 


29/August 1 Frntanp—Great Britain. Finland broke off diplomatic relations with 
Great Britain on July 29. N. Y. Times, July 29, 1941, p. 3; B. I. N., Aug. 9, 
1941, p. 1040. Relations formally broken off on Aug. 1. p. 1047. 


25-27 

27 
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29/August 2 France—Japan. Signed protocol at Vichy providing for ‘‘defense”’ of 
French Indo-China. Text: N. Y. Times, July 30, 1941, p. 4; B. J. N., Aug. 9, 
1941, pp. 1015-1016. Text of Acting Secretary of State Welles’ statement of 
Aug. 2: N. Y. Times, Aug. 3, 1941, p. 25; D. S. B., Aug. 2, 1941, pp. 87-88. 


30 JAPAN—UNITED States. Following Japanese apology and offer of indemnity, the 
United States declared the recent bombing of gunboat Tutuila at Chungking a 
closed incident. N. Y. Times, Aug. 1, 1941, p. 1. 


30 OFFICE OF THE COORDINATOR OF INTER-AMERICAN AFFAIRS. Established within 
the Office for Production Management. Text of Executive Order: D. S. B., Aug. 
2, 1941, pp. 94-95. 


30 Potanp—Soviet Russia. Signed agreement at London confirming coéperation in 
war against Germany. WN. Y. Times, July 31, 1941, p. 1. Text: p. 4; B. I. N., 
Aug. 9, 1941, pp. 1016-1017. 


30-August 1 Iran. British Foreign Secretary announced Great Britain had warned 
Iranian Government against large numbers of German “‘tourists.”” N. Y. Times, 
July 31, 1941, p. 7. Iranian reply to Great Britain stated all necessary measures 
had been taken to preserve peace and order. N. Y. Times, Aug. 2, 1941, p. 4. 


31 ALBANIA. Italian Government announced that Albanian authorities have taken 
over affairs in that country. N. Y. Times, Aug. 1, 1941, p. 2. 


August, 1941 

1 GreAT BritaIN—UNITEp States. United States note accepted British proposal, 
contained in note of July 22, 1941, to consider Burma as participating in extra- 
dition treaty of Dec. 22, 1931, as from Nov. 1, 1941. Text of British note: D.S. B., 
Aug. 9, 1941, pp. 120-121. 


1 JAPAN—THAILAND. Japanese Government announced signature of an agreement 
regarding extension of Thai credits to Japan. N. Y. Times, Aug. 1, 1941, p. 4. 


2 Soviat Russra—Unirep States. Exchanged notes at Washington regarding eco- 
nomic assistance to Soviet Union in the war. Texts: D. S. B., Aug. 9, 1941, p. 
109; N. Y. Times, Aug. 5, 1941, p. 4. 


2/6 Sovrer Russta—Unitep States. Effected agreement by exchange of identic 
notes at Washington on Aug. 2, extending for one year the commercial agreement 
of Aug. 4, 1937, and extended annually thereafter. Text of notes: D. S. B., Aug. 
9, 1941, pp. 115-116. Proclaimed by President Roosevelt on Aug. 6. D.S. B., 
Aug. 16, 1941, p. 136. 


6 FRANCE—UNITED States. French note contained explanation of difficulties with 
regard to French colonies. N. Y. Times, Aug. 8, 1941, pp. 1, 4. 


6/7 TuHamanp (Siam). Great Britain and United States joined in warning Japan 
against aggression in Thailand. N. Y. Times, Aug. 7, 1941, pp. 1,6. On Aug. 7 
Japan disclaimed any aggressive intentions. N.Y. Times, Aug. 8, 1941, p. 1. 


7 BeLarum—Soviet Russia. Restored diplomatic relations. N. Y. Times, Aug. 8, 
1941, p. 2. 


12 FRANCE—GERMANY. Marshal Pétain’s radio address pledged France to greater 
collaboration with Germany. Text: N. Y. Times, Aug. 13, 1941, p. 4. 


12 Great Brrrarn—Soviet Russta—Turkey. Announcement made of joint Anglo- 
Soviet declaration promising aid to Turkey if that country should be attacked by 
a European power. JN. Y. Times, Aug. 13, 1941, pp. 1,3. Text of British Foreign 
Office statement: London Times, Aug. 13, 1941, p. 4. 
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14 GreaT BriTaInN—UNITED StaTEs. Issued official statement on Roosevelt-Churchill 
meeting, including joint declaration of war aims. Text: N. Y. Times, Aug. 15, 
1941, p. 1; D. S. B., Aug. 16, 1941, pp. 125-126; this JourNat, Supp., p. 191. 


15 Great Britarn—Sovier Russta—Unitep States. Text of joint message by 
Churchill and Roosevelt to Stalin, suggesting meeting in Moscow to discuss British- 
American aid to Russia: N. Y. Times, Aug. 16, 1941, p. 2; D. S. B., Aug. 16, 1941, 
pp. 134-135; London Times, Aug. 16, 1941, p. 4. 


15 JAPAN—THAILAND. Envoys raised to rank of ambassadors. N. Y. Times, Aug. 
16, 1941, p. 5. 


15 PoLtanp—Soviet Russia. Signed military agreement. N. Y. Times, Aug. 17, 
1941, p. 20; London Times, August 16, 1941, p. 3. 


INTERNATIONAL CONVENTIONS 


EvROPEAN COLONIES AND POSSESSIONS IN THE WESTERN HEMISPHERE. Havana, July 
30, 1940. 
Ratifications deposited: 
Guatemala. Aug. 14, 1941. 
Haiti. Aug. 13, 1941. D.S. B., Aug. 30, 1941, p. 171. 
Panama. May 13, 1941. D.S. B., May 24, 1941, p. 641. 


INDUSTRIAL Property. Paris, March 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Slovak Republic (effective May 10, 1941). D.S. B., Sept. 6, 1941, p. 188. 


INTER-AMERICAN CoFFEE MARKETING AGREEMENT. Washington, Nov. 28, 1940. 
Ratifications deposited: 
Nicaragua. May 13, 1941. D.S. B., May 31, 1941, p. 676. 
Venezuela. July 22,1941. D.S. B., Aug. 2, 1941, p. 105. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, April 15, 


1941. 
Signature: Nicaragua. May 13, 1941. D.S. B., May 31, 1941, p. 676. 


INTER-AMERICAN INDIAN INsTITUTE. Mexico City, Nov. 29, 1940. 
Adhesion: Panama. May 26,1941. D.S. B., July 5, 1941, p. 11. 
Rattfications deposited: 

El Salvador. July 30, 1941. D. 8S. B., Aug. 9, 1941, p. 121. 

Honduras. July 29, 1941. D.S. B., Aug. 16, 1941, p. 148. 

United States. Aug. 1, 1941. D.S. B., Aug. 16, 1941, p. 143. 
Signature: Bolivia. Dec. 18, 1940. D.S. B., Aug. 16, 1941, p. 143. 


JURIDICAL PERSONALITY OF FoREIGN ComPANIES. Washington, June 25, 1936. 
Ratification deposited: United States. July 10, 1941. D.S. B., July 26, 1941, p. 82. 


Leaave or Nations. Protocol of Amendment. Geneva, Sept. 30, 1938. 
Ratification deposited: Iraq. D. 8S. B., June 14, 1941, p. 736. 


Loap Line Convention. London, July 5, 1930. 
Suspension: United States. Aug. 9, 1941. D.S. B., Aug. 9, 1941, pp. 114-115. 


Narcotics. Geneva, July 13, 1931. 
Ratification deposited: Paraguay. June 25, 1941. D.S. B., Aug. 30, 1941, p. 171. 


Opium CoNnvENTION. Geneva, Feb. 19, 1925. 
Ratification deposited: Paraguay. June 25, 1941. D.S. B., Aug. 30, 1941, p. 172. 


ParceL Post. Buenos Aires, May 23, 1939. 
Adhesion: Afghanistan. D.S. B., June 28, 1941, p. 769. 
Approval: Dominican Republic. April 28, 1941. D.S. B., June 28, 1941, p. 769. 


CHRONICLE OF INTERNATIONAL EVENTS 683 


PrIsONERS OF War. Geneva, July 27, 1929. 
Ratifications deposited: 
Colombia. June 5, 1941. D.S. B., Aug. 9, 1941, p. 121. 
List of nations which have ratified or adhered is appended. D.S. B., Aug. 9, 1941, p. 
121. 


Rap1io CoMMUNICATIONS REGULATIONS AND Prorocou. Revision, Cairo, April 8, 1938. 
Approvals: 
Egypt. D.S. B., June 7, 1941, p. 710. 
Iraq. D.S. B., June 7, 1941, pp. 710-711. 
Thailand. D.S. B., July 5, 1941, p. 11. 
Ratification deposited: Guatemala (with reservations). April 15, 1941. D. S. B., Aug. 
2, 1941, p. 105. 


Ricguts AND Doutiss or States. Montevideo, Dec. 26, 1933. 
Ratification deposited: Haiti. Aug. 13, 1941. D.S. B., Aug. 30, 1941, p. 171. 


Sarety Provisions (Building) Convention. Geneva, June 23, 1937. 
Ratification deposited: Mexico. July 4, 1941 (effective in 12 months). D.S. B., Aug. 
30, 1941, pp. 172-173. 


TELEGRAPH REGULATIONS. Cairo, April 8, 1938. 
Approvals: 
Egypt and Iraq. D.S. B., June 7, 1941, p. 710-711. 
Thailand. D.S. B., July 5, 1941, p. 11. 
Ratification deposited: Guatemala (with reservations). April 15, 1941. D. S. B., Aug. 
2, 1941, p. 105. 


TELEPHONE ReavuLATiIONs. Cairo, April 8, 1938. 
Approvals: Egypt and Iraq. D.S. B., June 7, 1941, pp. 710-711. 


UNIVERSAL PostaL CONVENTION. Buenos Aires, May 23, 1939. 
Adhesion: Afghanistan. D.S. B., June 28, 1941, p. 769. 
Approval: Dominican Republic. April 28, 1941. D.S. B., June 28, 1941, p. 769. 
Ratification: Finland. June 28, 1940. D.S. B., Sept. 6, 1941, p. 188. 


Wuauina. Final Act. London, June 8, 1937. Protocol of Amendment. June 24, 1938. 
Ratification deposited: Canada. July 21, 1941. D.S. B., Aug. 23, 1941, p. 158. 


WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification deposited: Guatemala. Aug. 14, 1941. D.S. B., Aug. 30, 1941, p. 174. 
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Dorotny R. Dart 


TRAIL SMELTER ARBITRAL TRIBUNAL 


DECISION * 


REPORTED ON MARCH 11, 1941, TO THE GOVERNMENT OF THE UNITED STATES OF 
AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA, UNDER 
THE CONVENTION SIGNED APRIL 15, 1935 


Claim of the United States for amount of moneys expended in the investigation, prepara- 
tion and proof of its case denied as they were in the nature of expenses of the presentation of 
the case, which, according to the Arbitration Convention, are to * paid by each government; 
nor are such costs claimable under the heading of damages. When astate espouses a private 
claim on behalf of one of its nationals, expenses which the latter may have incurred in estab- 
lishing or prosecuting his claim prior to espousal by the government may, under appropriate 
conditions, be legitimately included in the claim, but the Tribunal knew of no case in which 
a government has sought or been allowed indemnity for expenses incurred in preparing the 
proof or presenting a national or private claim before an international tribunal. 

In the absence of international cases on the subject, there are certain decisions of the Su- 
preme Court of the United States dealing with both air pollution and water pollution which 
may legitimately be taken as a guide in this field of international law where no contrary rule 
prevails in international law and no reason for rejecting such precedents can be induced from 
the limitation of sovereignty inherent in the Constitution of the United States. 

The Tribunal finds that under the principles of international law, as well as the law of the 
United States, no state has the right to use or permit the use of its territory in such a manner 
as to cause injury by fumes in or to the territory of another or the properties or persons 
therein, when the case is of serious consequence and the injury is established by clear and 
convincing evidence. 

The Tribunal therefore holds that the Dominion of Canada is responsible in international 
law for the conduct of the Trail Smelter and that it is the duty of the Government of the 
Dominion of Canada to see to it that this conduct is in conformity with the obligation of the 
Dominion under international law as herein determined. 

No damage has occurred since the previous award of the Tribunal (this JouRNAL, Vol. 33, 
1939, p. 182). 

The Trail Smelter shall be required to refrain in the future from causing any damage 
through fumes in the State of Washington. To avoid such damage the operations of the 
Smelter shall be subject to a régime or measure of control as provided in the present decision. 
Should such damage occur, indemnity to the United States shall be fixed in such manner as 
the Governments acting under the convention may agree upon. 


This Tribunal is constituted under, and its powers are derived from and 
limited by, the Convention between the United States of America and the 
Dominion of Canada signed at Ottawa, April 15, 1935, duly ratified by the 
two parties, and ratifications exchanged at Ottawa, August 3, 1935 (herein- 
after termed “the Convention’’). 

By Article II of the Convention, each Government was to choose one 
member of the Tribunal and the two Governments were to choose jointly a 
chairman who should be neither a British subject nor a citizen of the United 
States. The members of the Tribunal were chosen as follows: by the United 
States of America, Charles Warren of Massachusetts; by the Dominion of 
Canada, Robert A. E. Greenshields of the Province of Quebec; by the two 
Governments jointly, Jan Frans Hostie of Belgium. 

Article II, paragraph 4, of the Convention provided that “the Govern- 
ments may each designate a scientist to assist the Tribunal’’; and scientists 
were designated as follows: by the United States of America, Reginald S. 


*Printed from the manuscript decision through the courtesy of the Chairman of the 
Tribunal. 
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Dean of Missouri; and by the Dominion of Canada, Robert E. Swain of 
California. In November, 1940, Victor H. Gottschalk of Washington, D.C., 
was designated by the United States as alternate to Reginald S. Dean. The 
Tribunal desires to record its appreciation of the valuable assistance received 
by it from these scientists. 

The Tribunal herewith reports its final decisions. 

The controversy is between two Governments involving damage occurring, 
or having occurred, in the territory of one of them (the United States of 
America) and alleged to be due to an agency situated in the territory of the 
other (the Dominion of Canada). In this controversy, the Tribunal did not 
sit and is not sitting to pass upon claims presented by individuals or on behalf 
of one or more individuals by their Government, although individuals may 
come within the meaning of “‘ parties concerned,” in Article IV and of ‘‘inter- 
ested parties,’ in Article VIII of the Convention and although the damage 
suffered by individuals did, in part, ‘afford a convenient scale for the calcula- 
tion of the reparation due to the State” (see Judgment No. 13, Permanent 
Court of International Justice, Series A, No. 17, pp. 27, 28). (Cf. what was 
said by the Tribunal in the decision reported on April 16, 1938, as regards the 
problems arising out of abandonment of properties, Part Two, Clause (1).)* 

As between the two countries involved, each has an equal interest that if 
a nuisance is proved, the indemnity to damaged parties for proven damage 
shall be just and adequate and each has also an equal interest that unproven 
or unwarranted claims shall not be allowed. For, while the United States’ 
interests may now be claimed to be injured by the operations of a Canadian 
corporation, it is equally possible that at some time in the future Canadian 
interests might be claimed to be injured by an American corporation. As 
has well been said: ‘It would not be to the advantage of the two countries 
concerned that industrial effort should be prevented by exaggerating the in- 
terests of the agricultural community. Equally, it would not be to the 
advantage of the two countries that the agricultural community should be 
oppressed to advance the interest of industry.” 

Considerations like the above are reflected in the provisions of the Conven- 
tion in Article IV, that “the desire of the high contracting parties” is ‘‘to 
reach a solution just to all parties concerned.’’ And the phraseology of the 
questions submitted to the Tribunal clearly evinces a desire and an intention 
that, to some extent, in making its answers to the questions, the Tribunal 
should endeavor to adjust the conflicting interests by some ‘“‘just solution”’ 
which would allow the continuance of the operation of the Trail Smelter but 
under such restrictions and limitations as would, as far as foreseeable, pre- 
vent damage in the United States, and as would enable indemnity to be ob- 
tained, if in spite of such restrictions and limitations, damage should occur in 
the future in the United States. 

In arriving at its decision, the Tribunal has had always to bear in mind the 

* Printed in this JouRNAL, Vol. 33 (1939), p. 182. 


686 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


further fact that in the preamble to the Convention, it is stated that it is con- 
cluded with the recognition of ‘‘the desirability and necessity of effecting a 
permanent settlement.”’ 

The duty imposed upon the Tribunal by the Convention was to “finally 
decide”’ the following questions: 

(1) Whether damage caused by the Trail Smelter in the State of Wash- 
ington has occurred since the first day of January, 1932, and, if so, what 
indemnity should be paid therefor? 

(2) In the event of the answer to the first part of the preceding question 
being in the affirmative, whether the Trail Smelter should be required to re- 
frain from causing damage in the State of Washington in the future and, 
if so, to what extent? 

(3) In the light of the answer to the preceding question, what measures or 
régime, if any, should be adopted or maintained by the Trail Smelter? 

(4) What indemnity or compensation, if any, should be paid on account 
of any decision or decisions rendered by the Tribunal pursuant to the next 
two preceding questions? 

The Tribunal met in Washington, in the District of Columbia, on June 21, 
22, 1937, for organization, adoption of rules of procedure and hearing of pre- 
liminary statements. From July 1 to July 6, it travelled over and inspected 
the area involved in the controversy in the northern part of Stevens County 
in the State of Washington and it also inspected the smelter plant of the Con- 
solidated Mining and Smelting Company of Canada, Limited, at Trail in 
British Columbia. It held sessions for the reception and consideration of 
such evidence, oral and documentary, as was presented by the Governments 
or by interested parties, as provided in Article VIII, in Spokane in the 
State of Washington, from July 7 to July 29, 1937; in Washington, in the Dis- 
trict of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, in the Province 
of Ontario, from August 23 to September 18, 1937; and it heard arguments 
of counsel in Ottawa from October 12 to October 19, 1937. 

On January 2, 1938, the Agents of the two Governments jointly informed 
the Tribunal that they had nothing additional to present. Under the pro- 
visions of Article XI of the Convention, it then became the duty of the Tri- 
bunal ‘‘to report to the Governments its final decisions . . . within a period 
of three months after the conclusion of the proceedings, ”’ 7.e., on April 2, 1938. 

After long consideration of the voluminous typewritten and printed record 
and of the transcript of evidence presented at the hearings, the Tribunal 
formally notified the Agents of the two Governments that, in its opinion, un- 
less the time limit should be extended, the Tribunal would be forced to give a 
permanent decision on April 2, 1938, on the basis of data which it considered 
inadequate and unsatisfactory. Acting on the recommendation of the Tri- 
bunal and under the provisions of Article XI authorizing such extension, the 
two Governments by agreement extended the time for the report of final de- 
cision of the Tribunal to three months from October 1, 1940. 
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On April 16, 1938, the Tribunal reported its “final decision” on Question 
No. 1, as well as its temporary decisions on Questions No. 2 and No. 3, and 
provided for a temporary régime thereunder. The decision reported on 
April 16, 1938, will be referred to hereinafter as the ‘previous decision.”’ 

Concerning Question No. 1, in the statement presented by the Agent for 
the Government of the United States, claims for damages of $1,849,156.16 
with interest of $250,855.01—total $2,100,011.17—-were presented, divided 
into seven categories, in respect of (a) cleared land and improvements; (b) 
of uncleared land and improvements; (c) live stock; (d) property in the town 
of Northport; (e) wrong done the United States in violation of sovereignty, 
measured by cost of investigation from January 1, 1932, to June 30, 1936; 
(f) interest on $350,000 accepted in satisfaction of damage to January 1, 
1932, but not paid on that date; (g) business enterprises. The area claimed 
to be damaged contained “more than 140,000 acres,” including the town of 
Northport. 

The Tribunal disallowed the claims of the United States with reference to 
items (c), (d), (e), (f) and (g) but allowed them, in part, with respect to the 
remaining items (a) and (0). 

In conclusion (end of Part Two of the previous decision), the Tribunal 
answered Question No. 1 as follows: 

Damage caused by the Trail Smelter in the State of Washington has 
occurred since the first day of January, 1932, and up to October 1, 1937, 
and the indemnity to be paid therefor is seventy-eight thousand dollars 
($78,000), and is to be complete and final indemnity and compensation 
for all damage which occurred between such dates. Interest at the rate 
of six per centum per year will be allowed on the above sum of seventy- 
eight thousand dollars ($78,000) from the date of the filing of this report 
and decision until date of payment. This decision is not subject to 
alteration or modification by the Tribunal hereafter. The fact of exist- 
ence of damage, if any, occurring after October 1, 1937, and the indem- 
nity to be paid therefor, if any, the Tribunal will determine in its final 
decision. 


Answering Questions No. 2 and No. 3, the Tribunal decided that, until a 
final decision should be made, the Trail Smelter should be subject to a tem- 
porary régime (described more in detail in Part Four of the present decision) 
and a trial period was established to a date not later than October 1, 1940, in 
order to enable the Tribunal to establish a permanent régime based on a 
“more adequate and intensive study,”’ since the Tribunal felt that the infor- 
mation that had been placed before it did not enable it to determine at that 
time with sufficient certainty upon a permanent régime. 

In order to supervise the conduct of the temporary régime and in accord- 
ance with Part Four, Clause (1) of the previous decision, the Tribunal ap- 
pointed two Technical Consultants, Dr. R. S. Dean and Professor R. E. 
Swain. As further provided in said Part Four (Clause (7)), the Tribunal 
met at Washington, D. C., with these Technical Consultants from April 24, 
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1939, to May 1, 1939, to consider reports of the latter and determine the 
further course to be followed during the trial period (see Part Four of the 
present decision). 

It had been provided in the previous decision that a final decision on the 
outstanding questions would be rendered within three months from the 
termination of the trial period therein prescribed, 7.e., from October 1, 1940, 
unless the trial period was ended sooner. The trial period was not termi- 
nated before October 1, 1940. As the Tribunal deemed it necessary after the 
intervening period of two and a half years to receive supplementary state- 
ments from the Governments and to hear counsel again before determining 
upon a permanent régime, a hearing was set for October 1, 1940. Owing, 
however, to disruption of postal communications and other circumstances, 
the supplementary statement of the United States was not transmitted to 
the Dominion of Canada until September 25, 1940, and the public meeting 
was, in consequence, postponed. 

The Tribunal met at Boston, Massachusetts, on September 26 and 27, 
1940, for adoption of additional rules of procedure. It met at Montreal, 
P. Q., with its scientific advisers, from December 5 to December 8, 1940, to 
consider the Final Report they had rendered in their capacity as Technical 
Consultants (see Part Four of this decision). It held its public meeting and 
heard arguments of counsel in Montreal, from December 9 to December 12, 
1940. 

The period within which the Tribunal shall report its final decisions was 
extended by agreement of the two Governments until March 12, 1941. 


I 


By way of introduction to the Tribunal’s decision, a brief statement, in 
general terms, of the topographic and climatic conditions and economic his- 
tory of the locality involved in the controversy may be useful. 

The Columbia River has its source in the Dominion of Canada. At a 
place in British Columbia named Trail, it flows past a smelter located in a 
gorge, where zinc and lead are smelted in large quantities. From Trail, its 
course is easterly and then it swings in a long curve to the international 
boundary line, at which point it is running in a southwesterly direction; and 
its course south of the boundary continues in that general direction. The 
distance from Trail to the boundary line is about seven miles as the crow flies 
or about eleven miles, following the course of the river (and possibly a slightly 
shorter distance by following the contour of the valley). At Trail and con- 
tinuing down to the boundary and for a considerable distance below the 
boundary, mountains rise on either side of the river in slopes of various an- 
gles to heights ranging from 3,000 to 4,500 feet above sea-level, or between 
1,500 to 3,000 feet above the river. The width of the valley proper is be- 
tween one and two miles. On both sides of the river are a series of bench 
lands at various heights. 
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More or less half way between Trail and the boundary is a place, on the 
east side of the river, known as Columbia Gardens; at the boundary, on the 
east side of the river and on the south side of its affluent, the Pend-d’Oreille, 
are two places respectively known as Waneta and Boundary; the former is on 
the Canadian side of the boundary, the latter on the American side; four or 
five miles south of the boundary, and on the west side of the river, is a farm, 
named after its owner, Fowler Farm (Section 22, T. 40, R. 40), and on the 
east side of the river, another farm, Stroh Farm, about five miles south of 
the boundary. 

The town of Northport is located on the east bank of the river, about 
nineteen miles from Trail by the river, and about thirteen miles as the crow 
flies. It is to be noted that mountains extending more or less in an easterly 
and westerly direction rise to the south between Trail and the boundary. 

Various creeks are tributary to the river in the region of Northport, as 
follows: Deep Creek flowing from southeast to northwest and entering the 
river slightly north of Northport; opposite Deep Creek and entering on the 
west side of the river and flowing from the northwest, Sheep Creek; north of 
Sheep Creek on the west side, Nigger Creek; south of Sheep Creek on the west 
side, Squaw Creek; south of Northport, on the east side, flowing from the 
southeast, Onion Creek. 

About eight miles south of Northport, following the river, is the town of 
Marble; and about seventeen miles, the town of Bossburg. Three miles 
south of Bossburg is the town of Evans; and about nine miles, the town of 
Marcus. South of Marcus and about forty-one miles from the boundary 
line is the town of Kettle Falls which, in general, may be stated to be the 
southern limit of the area as to which evidence was presented. All the 
above towns are small in population and in area. 

At Marble and to the south, various other creeks enter the river from the 
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile 
Creek. 

Up all the creeks above mentioned, there extend tributary valleys, differ- 
ing in size. 

While, as stated above, the width of the valley proper of the river is from 
one to two miles, the width of the valley measured at an altitude of 3,000 
feet above sea-level, is approximately three miles at Trail, two and one-half 
miles at Boundary, four miles above Northport, three and one-half miles at 
Marble. Near Bossburg and southward, the valley at the same altitude 
broadens out considerably. 

As to climatic conditions, it may be stated that the region is, in general, 
a dry one though not what is termed “‘arid.”” The average annual precipita- 
tion at Northport from 1923 to 1940 inclusive averaged somewhat above 
seventeen inches. It varied from a minimum of 9.60 inches in 1929 to a 
maximum of 26.04 inches in 1927. The rainfall in the growing-season 
months of April, May and June at Northport, has been in 1938, 2.30 inches; 
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in 1939, 3.78 inches, and in 1940, 3.24 inches. The average humidity varies 
with some regularity from day to day. In June, 1937, at Northport, it had 
an average maximum of 74% at 5 a.m. and an average minimum of 26% 
at 5 p.m. 

The range of temperature in the different months as it appears from the 
records of the years 1934 to 1940 inclusive, at Northport was as follows: in 
the months of November, December, January and February, the lowest 
temperature was —19° (in January, 1937), and the highest was 60° (in No- 
vember, 1934); in the growing-season months of April, May, June and July, 
the lowest temperature was 12° (in April, 1936), and the highest was 110° 
(in July, 1934); in the remaining months of August, September, October and 
March, the lowest temperature was 8° (in October, 1935 and March, 1939), 
and the highest was 104° (in September, 1938). 

The direction of the surface wind is, in general, from the northeast down 
the river valley, but this varies at different times of day and in different sea- 
sons. The subject of winds is further treated in Part Four of this decision 
and, in detail, in the Final Report of the Technical Consultants. 

The history of what may be termed the economic development of the area 
may be briefly stated as follows: Previous to 1892, there were few settlers in 
this area, but homesteading and location of farms received an impetus, par- 
ticularly on the east side of the river, at the time when the construction of the 
Spokane and Northern Railway was undertaken, which was completed be- 
tween the City of Spokane and Northport in 1892, and extended to Nelson 
in British Columbia in 1893. In 1892, the town of Northport was founded. 
In 1900, the population of this town was 787. It fell in 1910 to 476 but rose 
again, in 1920, to 906. In 1930, it had fallen to 391. The population of the 
precincts nearest the boundary line, viz., Boundary and Northport (including 
Frontier and Nigger Creek Precincts prior to 1931) was 919 in 1900; 913 in 
1910; 1,304 in 1920; 648 in 1930 and 651 in 1940. In these precincts, the 
area of all land in farms in 1925 was 5,292 acres; in 1930, 8,040 acres; in 1935, 
5,666 acres and in 1940, 7,175 acres. The area in crop-land in 1925 was 798 
acres; in 1930, 1,227 acres; in 1935, 963 acres and in 1940, about 900 acres.! 
In two other precincts east of the river and south of the boundary, Cummins 
and Doyle, the population in 1940 was 293, the area in farms was 6,884 
acres and the area in crop-land was about 1,738 acres.” 

About the year 1896, there was established in Northport a business which 
has been termed the ‘‘Breen Copper Smelter,’’ operated by the LeRoi Min- 
ing and Smelting Company, and later carried on by the Northport Smelting 


! For the Precinct of Boundary, the acreage of crop-land, idle or fallow, was omitted from 
the reports received by the Tribunal of the 1940 Census figures, the statement being made 
that it was ‘‘omitted to avoid disclosure of individual operations.” 

2 For the Precinct of Cummins, the acreage of crop failure and of crop-land, idle or fallow, 
is only approximately correct, the census figures making similar omissions and for the same 


reason. 
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and Refining Company which was chartered in 1901. This business em- 
ployed at times from five hundred to seven hundred men, although as com- 
pared with a modern smelter like the Trail Smelter, the extent of its opera- 
tions wassmall. The principal value of the ores smelted by it was in copper, 
and the ores had a high sulphur content. For some years, the somewhat 
primitive method of “heap roasting’ was employed which consisted of 
roasting the ore in open piles over wood-fires, frequently called in mining 
parlance, ‘‘stink piles.” Later, this process was changed. About seventy 
tons of sulphur were released per day. This Northport Smelting and 
Refining Company intermittently continued operations until 1908. From 
1908 until 1915, its smelter lay idle. In March, 1916, operation was re- 
sumed for the purpose of smelting lead ore, and continued until March 5, 
1921, when it ceased business and its plant was dismantled. About 30 tons 
of sulphur per day were emitted during this time. There is no doubt that 
damage was caused to some extent over a more or less restricted area by the 
operation of this smelter plant. 

In addition to the smelting business, there have been intermittent mining 
operations of lead and zinc in this locality, but they have not been a large 
factor in adding to the population. 

The most important industry in the area formerly was the lumber in- 
dustry. It had its beginning with the building of the Spokane and North- 
ern Railway. Several saw mills were constructed and operated, largely for 
the purpose of furnishing ties to the railway. In fact, the growing trees— 
yellow pine, Douglas fir, larch, and cedar—were the most valuable asset 
to be transformed into ready cash. In early days, the area was rather 
heavily wooded, but the timber has largely disappeared and the lumber busi- 
ness is now of small size. On about 57,000 acres on which timber cruises 
were made in 1927-1928 and in 1936 in the general area, it may be doubtful 
whether there is today more than 40,000 thousands of board feet of mer- 
chantable timber. 

As to agricultural conditions, it may be said that farming is carried on in 
the valley and upon the benches and mountain slopes and in the tributary 
valleys. The soils are of a light, sandy nature, relatively low in organic 
matter, although in the tributary valleys the soil is more loamy and fertile. 
In some localities, particularly on the slopes, natural sub-irrigation affords 
sufficient moisture; but in other regions irrigation is desirable in order to 
produce favorable results. In a report made by Dr. F. C. Wyatt, head of 
the Soils Department of the University of Alberta, in 1929, it is stated that 
“taken as a unit, the crop range of these soils is wide and embraces the crops 
suited to the climate conditions. Under good cultural operations, yields 
are good.” At the same time, it must be noted that a large portion of this 
area is not primarily suited to agriculture. In a report of the United States 
Department of Agriculture, in 1913, it is stated that “there is approximately 
one-third of the land in the Upper Columbia Basin unsuited for agricul- 
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tural purposes, either because it is too stony, too rough, too steep, or a com- 
bination of these factors. To utilize this large proportion of land and to 
meet the wood needs of an increasing population, the Upper Columbia 
Basin is forced to consider seriously the problem of reforestation and con- 
servation.”’ Much of the farming land, especially on the benches, is land 
cleared from forest growth; most of the farms contain from an eighth to a 
quarter of a section (80-160 acres); and there are many smaller and some 
larger farms. 

In general, the crops grown on the farms are alfalfa, timothy, clover, grain 
cut green for hay, barley, oats, wheat, and a small amount of potatoes. Wild 
hay is cut each year to some extent. The crops, in general, are grown for 
feed rather than for sale, though there is a certain amount of wheat and oats 
sold. Much of the soil is apparently well suited to the predominant crop 
of alfalfa, which is usually cut at present twice a year (with a small third 
crop on some farms). Much of the present alfalfa has been rooted for a 
number of years. 

Milch cattle are raised to a certain extent and they are grazed on the wild 
grasses on the hills and mountains in the summer months, but the dairying 
business depends on existence of sufficient land under cultivation as an 
adjunct to the dairy to provide adequate forage for the winter months. 

In early days, it was believed that, owing to soil and climatic condi- 
tions, this locality was destined to become a fruit-growing region, and a few 
orchards were planted. For several reasons, of which it is claimed that fumi- 
gation is one, orchards have not thrived. In 1909-1910, the Upper Colum- 
bia Company purchased two large tracts, comprising about ten thousand 
acres, with the intention of developing the land for orchard purposes and 
selling of timber in the meantime, and it established a large orchard of about 
900 acres in the town of Marble. The project, as early as 1917, proved a 
failure. 


II 


In 1896, a smelter was started under American auspices near the locality 
known as Trail, B. C. In 1906, the Consolidated Mining and Smelting 
Company of Canada, Limited, obtained a charter of incorporation from the 
Canadian authorities, and that company acquired the smelter plant at 
Trail as it then existed. Since that time, the Canadian company, without 
interruption, has operated the Smelter, and from time to time has greatly 
added to the plant until it has become one of the best and largest equipped 
smelting plants on the American continent. In 1925 and 1927, two stacks 
of the plant were erected to 409 feet in height and the Smelter greatly in- 
creased its daily smelting of zine and lead ores. This increased production 
resulted in more sulphur dioxide fumes and higher concentrations being 
emitted into the air. In 1916, about 5,000 tons of sulphur per month were 
emitted; in 1924, about 4,700 tons; in 1926, about 9,000 tons—an amount 
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which rose near to 10,000 tons per month in 1930. In other words, about 
300-350 tons of sulphur were being emitted daily in 1930. (It is to be noted 
that one ton of sulphur is substantially the equivalent of two tons of sulphur 
dioxide or 

From 1925, at least, to 1937, damage occurred in the State of Washington, 
resulting from the sulphur dioxide emitted from the Trail Smelter as stated 
in the previous decision. 

The subject of fumigations and damage claimed to result from them was 
referred by the two Governments on August 7, 1928, to the International 
Joint Commission, United States and Canada, under Article IX of the 
Convention of January 11, 1909, between the United States and Great 
Britain, providing that the high contracting parties might agree that “any 
other question or matters of difference arising between them involving the 
rights, obligations or interests of either in relation to the other, or to the 
inhabitants of the other, along the common frontier between the United 
States and the Dominion of Canada shall be referred from time to time to the 
International Joint Commission for examination and report. Such reports 
shall not be regarded as decisions of the question or matters so submitted 
either on the facts or on the law, and shall not, in any way, have the char- 
acter of an arbitral award.” 

The questions referred to the International Joint Commission were five 
in number, the first two of which may be noted: first, the extent to which 
property in the State of Washington has been damaged by fumes from the 
Smelter at Trail, B. C.; second, the amount of indemnity which would com- 
pensate United States’ interests in the State of Washington for past damages. 

The International Joint Commission sat at Northport, at Nelson, B. C., 
and in Washington, D. C., in 1928, 1929 and 1930, and on February 28, 1931, 
rendered a unanimous report which need not be considered in detail. 

After outlining the plans of the Trail Smelter for extracting sulphur from 
the fumes, the report recommended (Part I, Paragraphs (a) and (c)) that 
“the company be required to proceed as expeditiously as may be reasonably 
possible with the works above referred to and also to erect with due dispatch 
such further sulphuric acid units and take such further or other action as 
may be necessary, if any, to reduce the amount and concentration of SO, 
fumes drifting from its said plant into the United States until it has reduced 
the amount by some means to a point where it will do no damage in the 
United States.” 

The same Part I, Paragraph (g) gave a definition of ‘‘damage”: 

The word “‘damage,”’ as used in this document shall mean and include 
such damage as the Governments of the United States and Canada may 
deem appreciable, and for the purposes of paragraphs (a) and (c) hereof, 
shall not include occasional damage that may be caused by SO, fumes 
being carried across the international boundary in air pockets or by rea- 


son of unusual atmospheric conditions. Provided, however, that any 
damage in the State of Washington howsoever caused by said fumes on 
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or after January 1, 1932, shall be the subject of indemnity by the com- 
pany to any interests so damaged. . 


Paragraph 2 read, in part, as follows: 


In view of the anticipated reduction in sulphur fumes discharged from 
the smelter at Trail during the present year, as hereinafter referred to, 
the Commission therefore has deemed it advisable to determine the 
amount of indemnity that will compensate United States interests in 
respect to such fumes, up to and including the first day of January, 
1932. The Commission finds and determines that all past damages and 
all damages up to and including the first day of January next, is the sum 
of $350,000. Said sum, however, shall not include any damage occurring 
after January 1, 1932. 


This report failed to secure the acceptance of both Governments. A sum 
of $350,000 has, however, been paid by the Dominion of Canada to the United 
States. 

Two years after the filing of the above report, the United States Govern- 
ment, on February 17, 1933, made representations to the Canadian Govern- 
ment that existing conditions were entirely unsatisfactory and that damage 
was still occurring and diplomatic negotiations were entered into which re- 
sulted in the signing of the present Convention. 

The Consolidated Mining and Smelting Company of Canada, Limited, pro- 
ceeded after 1930 to make certain changes and additions in its plant, with the 
intention and purpose of lessening the sulphur contents of the fumes, and in 
an attempt to lessen injurious fumigations, a new system of control over the 
emission of fumes during the crop growing season came into operation about 
1934. To the three sulphuric acid plants in operation since 1932, two others 
have recently been added. The total capacity is now of 600 tons of sulphuric 
acid per day, permitting, if these units could run continually at capacity, the 
fixing of approximately 200 tons of sulphur per day. In addition, from 1936, 
units for the production of elemental sulphur have been put into operation. 
There are at present three such units with a total capacity of 140 tons of sul- 
phur perday. The capacity of absorption of sulphur dioxide is now 600 tons 
of sulphur dioxide per day (300 tons from the zine plant gases and 300 tons 
from the lead plant gases). As a result, the maximum possible recovery of 
sulphur dioxide, with all units in full operation has been brought to a figure 
which is about equal to the amount of that gas produced by smelting opera- 
tions at the plant in 1939. However, the normal shutdown of operating units 
for repairs, the power supply, ammonia available, and the general market 
situation are factors which influence the amount of sulphur dioxide treated. 

In 1939, 360 tons, and in 1940, 416 tons, of sulphur per day were oxidized 
to sulphur dioxide in the metallurgical processes at the plant. Of the above, 
for 1939, 253 tons, and for 1940, 289 tons, per day of the sulphur which was 
oxidized to sulphur dioxide was utilized. One hundred and seven tons and 
127 tons of sulphur per day for those two years, respectively, were emitted as 
sulphur dioxide to the atmosphere. 
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The tons of sulphur emitted into the air from the Trail Smelter fell from 
about 10,000 tons per month in 1930 to about 7,200 tons in 1931 and 3,400 
tons in 1932 as a result both of sulphur dioxide beginning to be absorbed and 
of depressed business conditions. As depression receded, this monthly aver- 
age rose in 1933 to 4,000 tons, in 1934 to nearly 6,300 tons and in 1935 to 
6,800 tons. In 1936, however, it had fallen to 5,600 tons; in 1937, it further 
fell to 4,850 tons; in 1938, still further to 4,230 tons to reach 3,250 tons in 
1939. It rose again, however, to 3,875 tons in 1940. 

During the period since January 1, 1932, automatic recorders for register- 
ing the presence of sulphur dioxide in the air, as well as the length of fumiga- 
tions and the maximum concentration in parts per million (p.p.m.) and one 
hundredths of parts per million, were maintained by the United States on the 
east side of the river at Northport from 1932 to 1937; and at Boundary in 
1932, 1933, and in parts of 1934 and 1935; at Evans, south of Northport, from 
1932 to 1934 and parts of 1935; and at Marble, in 1932 and 1933 and part of 
1934; and the United States had at various times in 1939 and 1940 a portable 
recorder at Fowler Farm. The Dominion of Canada maintained recorders at 
Stroh Farm from 1932 to 1937 and from January to May 1938, and at a point 
opposite Northport on the west side of the River from 1937 to 1940—both of 
these recorders being in United States territory; and in Canadian territory, at 
Waneta, June to December, 1938, January to March, 1939, and June to 
December 1940, and at Columbia Gardens from May 1937 to December 1940. 

Data compiled from the Northport recorder during the growing seasons 
from April to September, 1938, 1939, and 1940, and from the Waneta recorder 
during the growing seasons while it was operated from June to September 


NORTHPORT 
(FUMIGATIONS IN Hours AND MINUTES AT THE CONCENTRATIONS NOTED IN First CoLumn) 


1938 April May June July August |September 
Concentrations p.p.m. | h. m.| h h h m. 
6 0; 0 0| 0 20} 5 50/10 40} 28 20 
ge See 0 50 0 0 0 0 1 40 3 0 6 0 
0 10; O 0; 0; 0 0; 0 0 20 


Maximum p.p.m....... | 66 .08 15 .33 61 51 
1939 
87 3 0 | 0 2 3 40 
Maximum p.p.m....... | 16 | | .30 24 33 .36 
1940 | | | | 
20/82 40| 5 40; 9 2/10 28 10 
26-5000 2 of 0 of 0 of 0 o 
Maximum p.p.m........ | .23 | .23 
| | | 
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WANETA 
(FUMIGATIONS IN Hours AND MINUTES AT THE CONCENTRATIONS NOTED IN First Cotumn) 
1938 June July August September 
Concentrations p.p.m. h. m., h. m h m 
13 0 18 40 20 40 56 30 
0 50 1 20 3 20 5 20 
BOVE 20 0 0 5 0 20 
Maximum p.p.m........ 52 30 1.63 75 
1939 April May June July August |September 
bh. m.| h m 
11-.25.. 10 0;20 20;10 40/13 20] 16 50 
-26-. 50... 4 40; 5 40} 8 20] 5 0; 6 20] 9 20 
S00 BO) 0 1 0 0 40 1 40 
Maximum p.p.m........ .52 46 .79 .39 .56 .59 
1940 June July August September 
h m h m h m m. 
5 20 18 20 27 20 28 0 
0 0 6 40 4 40 8 40 
0 0 0 0 0 40 0 0 
Maximum p.p.m. 15 .49 .64 .42 


1938 and 1940, and April to September, 1939, show the number of hours and 
minutes in each month during which fumes were present at the various con- 
centrations of .11 to .25, .26 to .50, and above .50. 


Part Two 


The first question under Article III of the Convention is: ‘(1) Whether 
damage caused by the Trail Smelter in the State of Washington has occurred 
since the first day of January, 1932, and, if so, what indemnity should be paid 
therefor.” 

This question has been answered by the Tribunal in its previous decision, 
as to the period from January 1, 1932 to October 1, 1937, as set forth above. 

Concerning this question, three claims are now propounded by the United 
States. 


I 


The Tribunal is requested to ‘reconsider its decision with respect to ex- 
penditures incurred by the United States during the period January 1, 1932, 
to June 30, 1936.”” It is claimed that ‘‘in this respect the United States is en- 
titled to be indemnified in the sum of $89,655, with interest at the rate of five 
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per centum per annum from the end of each fiscal year in which the several 
amounts were expended to the date of the Tribunal’s final decision.” 

This claim was dealt with in the previous decision (Part Two, Clause (7)) 
and was disallowed. 

The indemnity found by the Tribunal to be due for damage which had oc- 
curred since the first day of January, 1932, up to October 1, 1937, z.e., $78,000, 
was paid by the Dominion of Canada to the United States and received 
by the latter without reservations. (Record, Vol. 56, p. 6468.) The deci- 
sion of the Tribunal in respect of damage up to October 1, 1937, was thus 
complied with in conformity with Article XII of the Convention. If it were 
not, in itself, final in this respect, the decision would have assumed a charac- 
ter of finality through this action of the parties. 

But this finality was inherent in the decision. Article XI of the Conven- 
tion says: ‘‘The Tribunal shall report to the Governments its final decisions 

. as soon as it has reached its conclusions in respect to the questions 

. .’ and Article XII of the Convention, ‘‘The Governments undertake to 
take such action as may be necessary in order to ensure due performance of 
the obligations undertaken hereunder, in compliance with the decision of the 
Tribunal.” 

There can be no doubt that the Tribunal intended to give a final answer to 
Question I for the period up to October 1, 1937. This is made abundantly 
clear by the passage quoted above, in particular, by the words: ‘‘This deci- 
sion is not subject to alteration or modification by the Tribunal hereafter.” 

It might be argued—that the words “‘as soon as it reached its conclusions 
in respect to the questions” show that the “final decisions’? mentioned in 
Article XI of the Convention were not to be final until all the questions 
should have been answered. 

In proceeding as it did the Tribunal did not act exclusively on its own in- 
terpretation of the Convention. It stated to the Governments its intention 
of granting damages for the period down to October 1, 1937, whilst ordering 
further investigations before establishing a permanent régime. It is with 
this understanding that both Governments, by an exchange of letters be- 
tween the Minister of the United States at Ottawa and the Secretary of State 
of the Dominion of Canada (March 14, 1938, March 22, 1938), concurred in 
the extension of time requested. 

This interpretation of Article XI of the Convention, moreover, is not in 
contradiction with the intention of the parties as expressed in the Conven- 
tion. It was not foreseen at the time that further investigations might be 
needed, after the hearings had been ended, as proved to be the case. But the 
duty was imposed upon the Tribunal to reach a solution just to all parties 
concerned. This result could not have been achieved if the Tribunal had 
been forced to give a permanent decision as to a régime on the basis of data 
which it and both its scientific advisers considered inadequate and unsatisfac- 
tory. And, on the other hand, it is obvious that equity would not have been 
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served if the Tribunal, having come to the conclusion that damage had oe- 
curred after January 1, 1937, had withheld its decision granting damages for 
more than two and one half years. 

The Tribunal will now consider whether its decision concerning Question 
No. 1, up to October 1, 1937, constitutes res judicata. 

As Dr. James Brown Scott (Hague Court Reports, p. X XI) expressed it: 
‘“*. . . in the absence of an agreement of the contending countries excluding 
the law of nations, laying down specifically the law to be applied, interna- 
tional law is the law of an international tribunal.’”’ In deciding in conformity 
with international law an international tribunal may, and, in fact, frequently 
does apply national law; but an international tribunal will not depart from 
the rules of international law in favor of divergent rules of national law un- 
less, in refusing to do so, it would undoubtedly go counter to the expressed 
intention of the treaties whereupon its powers are based. This would par- 
ticularly seem to be the case in matters of procedure. In this respect atten- 
tion should be paid to the rules of procedure adopted by this Tribunal with 
the concurrence of both Agents on June 22, 1937, wherein it is said (Article 
16): “‘ With regard to any matter as to which express provision is not made in 
these rules, the Tribunal shall proceed as international law, justice and 
equity may require.”” Undoubtedly such provisions could not prevail 
against the Convention, but they show, at least, how, in the common opinion 
of the Tribunal and of the Agents, Article IV of the Convention was under- 
stood at the time. According to the latter, the Tribunal shall apply the law 
and practice followed in dealing with cognate questions in the United States 
of America as well as international law and practice. This text does not 
bind the Tribunal to apply national law and practice to the exclusion of 
international law and practice. 

It is further to be noted that the words ‘‘the law and practice followed in 
the United States” are qualified by “‘in dealing with cognate questions.” 
Unless these latter words are disregarded, they mean a limitation of the 
reference to national law. What this limitation is, becomes apparent when 
one refers to the questions set forth in the previous article. These questions 
are questions of damage caused by smelter fumes, of indemnity therefor, of 
measures or régime to be adopted or maintained by the Smelter with or 
without indemnity or compensation. They may be questions of law or 
questions of practice. The practice followed, for instance, in injunctions 
dealing with problems of smelter fumes may be followed in so far as the na- 
ture of an arbitral tribunal permits. But general questions of law and prac- 
tice, such as the authority of the res judicata and the exceptions thereto, are 
not “‘cognate questions” to those of Article III. 

This interpretation is confirmed by the correspondence exchanged be- 
tween parties, as far as it is part of the record. On February 22, 1934, the 
Canadian Government declared (letter of the Secretary of State for External 
Affairs to the Minister of the United States at Ottawa) that it ‘‘ would be en- 
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tirely satisfied to refer the Tribunal to the principles of law as recognized and 
applied by the courts of the United States of America in such matters.” 
Now, the matters referred to in that sentence are determined by the preced- 
ing sentences: 


The use of the word “injury” is likely to cause misunderstanding 
which should be removed when the actual terms of the issue are settled 
for inclusion in the Convention. In order to avoid such misunderstand- 
ing, it would seem to be desirable to use the word ‘‘damage”’ in place of 
“injury” and further, either to define the word actually used by a defini- 
tion to be incorporated in the Convention or else by reference to the 
general principles of the law which are applied by the courts in the two 
countries in dealing with cognate matters. 


This passage shows that the ‘‘cognate questions” parties had in mind in 
drafting the Convention were primarily those questions which in cases be- 
tween private parties, find their answer in the law of nuisances. 

That the sanctity of res judicata attaches to a final decision of an interna- 
tional tribunal is an essential and settled rule of international law. 

If it is true that international relations based on law and justice require 
arbitral or judicial adjudication of international disputes, it is equally true 
that such adjudication must, in principle, remain unchallenged, if it is to be 
effective to that end. 

Numerous and important decisions of arbitral tribunals and of the Per- 
manent Court of International Justice show that this is in effect, a principle 
of international law. It will be sufficient, at this stage, to refer to some of 
the more recent decisions. 

In the decision of an arbitral tribunal constituted under the statute of the 
Permanent Court of Arbitration concerning the Pious Funds of California 
(October 14, 1902, Hague Court Reports, 1916, p. 3) the question was whether 
the claim of the United States on behalf of the Archbishop of San Francisco 
and the Bishop of Monterey was governed by the principle of res judicata by 
virtue of the arbitral award of Sir Edward Thornton. This question was 
answered in the affirmative. 

The Fabiani case (French-Venezuelan Claims Commission, Ralston’s Re- 
port, Decision of Umpire Plumley, p. 110) is of particular interest for the 
present case. 

There had been an award by the President of the Swiss Confederation al- 
lowing part of a claim by France on behalf of Fabiani against Venezuela and 
disallowing the rest. As the terms of reference to the second arbitral tribunal 
were broader than to the first, it was contended by the claimants “‘that of the 
sums denied allowance by the honorable Arbitrator of Bern there are certain 
portions so disposed of by him as to be still in force against the respondent 
Government under the general terms of the protocol constituting this Com- 
mission.” The first Arbitrator had eliminated all claims based on alleged 
arbitrary acts (faits du prince) of executive authorities as not being included 
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in the matter submitted to his jurisdiction which he found limited by treaty 
to ‘denial of justice” a concept which he interpreted as confined to acts and 
omissions of judicial authorities. It was argued, on behalf of claimants, that 
“‘the doctrine and jurisprudence are for a long time unanimous upon this in- 
contestable principle that a declaration of incompetency can never produce 
the effect of res judicata upon the foundation of the law.””’ Umpire Plumley 
rejected these contentions. ‘In the interest of peace,” a limitation had 
been imposed upon diplomatic action by a treaty the meaning whereof had 
been “finally and conclusively” settled ‘‘as applied to the Fabiani con- 
troversy” by the first award. The definition of denial of justice and the 
determination of the responsibility of the respondent Government were not 
questions of jurisdiction. And the Umpire concluded that ‘‘the compromise 
arranged between the honorable Governments . . . followed by the award 
of the honorable President of the Swiss Confederation . . . were ‘acting 
together’ a complete, final and conclusive disposition of the entire con- 
troversy on behalf of Fabiani.” 

Again in the case of the claim of the Orinoco Steamship Company between 
the United States and Venezuela, an arbitral tribunal constituted under the 
statute of the Permanent Court of Arbitration (October 25, 1910, American 
Journal of International Law, V, p. 230) emphasized the importance in inter- 
national disputes of the principle of res judicata. The first question for the 
arbitral tribunal to decide was whether the decision previously rendered by 
an umpire in this case ‘‘in view of all the circumstances and under the prin- 
ciples of international law” was “not void, and whether it must be consid- 
ered to be so conclusive as to preclude a re-examination of the case on its 
merits.’”’ As we will presently see, the tribunal held that the decision was 
partially void for excess of power. This, however, was rigidly limited and 
the principle affirmed as follows: ‘‘. . . it is assuredly in the interest of peace 
and the development of the institution of international arbitration so essen- 
tial to the well-being of nations, that, in principle, such a decision be ac- 
cepted, respected and carried out by the parties without reservation.”’ 

In three successive advisory opinions, regarding the delimitation of the 
Polish Czechoslovak frontier (Question of Jaworzina, No. 8, Series B, p. 38), 
the delimitation of the Albanian frontier at the Monastery of Saint Naoum 
(No. 9, Series B, p. 21, 22), and the Polish Postal service in the Free City of 
Danzig (No. 11, Series B, p. 24), the Permanent Court of International Jus- 
tice based its appreciation of the legal effects of international decisions of an 
arbitral character on the underlying principle of res judicata. 

This principle was affirmed in the judgment of the court on the claim of 
Belgium against Greece on behalf of the Société Commerciale de Belgique 
(Series A/B, No. 78, p. 174), wherein the court said: ‘‘. . . since the arbitral 
awards to which these submissions relate are, according to the arbitration 
clause under which they were made, ‘final and without appeal,’ and since the 
court has received no mandate from the parties in regard to them, it can 
neither confirm nor annul them either wholly or in part.” 
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In the well-known case of Frelinghuysen v. Key (110 U.S. 63, 71, 72), the 
Supreme Court of the United States, speaking of an award of the United 
States Mexican Claims Commission, under the Convention of July 4, 1868, 
whereby (Art. V) parties agreed, inter alia, to consider the result of the pro- 
ceedings as a “full, perfect, and final settlement of every claim,” said: “‘ As 
between the United States and Mexico, the awards are final and conclusive 
until set aside by agreement between the two Governments or otherwise.” 

There is no doubt that in the present case, there is res judicata. The three 
traditional elements for identification: parties, object and cause (Permanent 
Court of International Justice, Judgment 11, Series A, No. 13, Dissenting 
Opinion by M. Anzilotti, p. 23) are the same. (Cf. Permanent Court of 
International Justice, Series B, No. 11, p. 30.) 

Under the Statute of the Permanent Court of International Justice whereby 
(Article 59), ‘‘The decision of the court has no binding force except between 
the parties and in respect of that particular case,” the Permanent Court of 
International Justice, in an interpretative judgment (Judgment No. 11, Series 
A, No. 13, p. 18, 20—Chorz6w Case), expressed the opinion that the force of 
res judicata was inherent even in what was an incidental decision on a pre- 
liminary point, the ownership of the Oberschlesische Company. The minor- 
ity judge, M. Anzilotti, pointed out that ‘‘under a generally accepted rule 
which is derived from the very conception of res judicata, decisions on inci- 
dental or preliminary questions which have been rendered with the sole 
object of adjudicating upon the parties’ claims are not binding in another 
case”? (same decision, p. 26). Later on, in the same case (Judgment 13, 
Series A, No. 17, Dissenting Opinion of M. Ehrlich, p. 75, 76), M. Ehrlich, the 
dissenting national judge appointed by Poland, adopted this statement. 
But M. Anzilotti (Judgment 11, Series A, No. 13, Dissenting Opinion, p. 27) 
did not expressly answer in the negative the question which he formulated, 
namely: ‘‘ Does this general rule also cover the case of an action for indemnity 
following upon a declaratory judgment in which the preliminary question has 
been decided?” It is true that, when the case came up again on the question 
of indemnity (Judgment 13, Series A, No. 17, p. 31, 32), the court seems to 
have avoided—as M. Ehrlich pointed out—the assertion that there was res 
judicata and reserved the effect of its incidental decision ‘‘as regards the right 
of ownership under municipal law.’”’ But the court said: “. . . it is impos- 
sible that the Oberschlesische’s right to the Chorz6w factory should be looked 
upon differently for the purposes of that judgment (the previous Judgment 
No. 7 wherein it was decided that the attitude of the Polish Government in 
respect of the Oberschlesische was not in conformity with international law) 
and in relation to the claim for reparation based on the same judgment,”’ thus 
admitting in effect (M. Anzilotti now concurring) that it was bound by its 
previous decision. 

In the present case, the decision was not preliminary or incidental. Nei- 
ther was it a decision on a question of jurisdiction. There is some authority 
(Tiedemann v. Poland, Recueil des Décisions des Tribunaux Arbitraur Miztes, 


702 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Tome VII (1928) p. 702), in support of the contention that a decision upon 
the question of jurisdiction only, may, under certain circumstances, be re- 
versed by the same court; and it might be argued, as, in fact, was done by 
France in the Fabiani case, that a decision merely denying jurisdiction can 
never constitute res judicata as regards the merits of the case at issue. But 
assuming the first contention to be correct as the second undoubtedly is, 
that would not affect the issue in the present case. Here, as in the Fabiani 
case, the decision was not one denying jurisdiction. 

The United States does not contend that the previous decision is void for 
excess of power, but asks for reconsideration and revision, as far as the costs 
of investigation are concerned, on account of a material error of law (Record, 
p. 6540). 

In the absence of agreement between parties, the first question concerning 
a request tending to revision of a decision constituting res judicata, is: can 
such a request ever be granted in international law, unless special powers to 
do so have been expressly given to the tribunal? 

The Convention for the Pacific Settlement of Disputes signed at The 
Hague, October 18, 1907 (Article 83) says: ‘‘The parties can reserve in the 
compromis the right to demand the revision of the award.’”’ In that case 
only, does the article apply. But, on the other hand, the Statute of the Per- 
manent Court of International Justice (Article 61) does not require the grant 
of such special powers to the court. 

In the Jaworzina case (Advisory Opinions, Series B, No. 8, p. 37), the 
Permanent Court of International Justice expressed the opinion that the Con- 
ference of Ambassadors, which had acted in a quasi-arbitral capacity, did not 
retain the power to modify its decision, as it had fulfilled the task entrusted 
to it by giving the latter. In the case of Saint Naoum Monastery, however 
(Advisory Opinions, Series B, No. 9, p. 21), the court seemed less positive 
as to the possibility of a revision in the absence of an express reservation to 
that effect. 

Arbitral decisions do not give to the question an unanimous answer. 
Thus, in the United States Mexican Mixed Claims Commission of 1868, 
whilst Umpire Lieber, on a motion for rehearing, re-examined the case, Um- 
pire Thornton, in the Weil, LaAbra, and other cases, refused a rehearing, 
inter alia on the ground that the provisions of the Convention in effect de- 
barred him from rehearing cases which he had already decided (Moore, Inter- 
national Arbitrations, 1329, 1357). In the single case of Schreck, however, he 
granted a request of one of the Agents to reconsider his decision. The case 
also of A. A. Green (Moore, International Arbitrations, 1358) was reconsid- 
ered by the Umpire and that of G. Moore (Moore, International Arbitrations, 
1357) by the two Commissioners. In the Lazare case (Haiti v. United 
States), the Arbitrator, Mr. Justice Strong, refused a rehearing, ‘‘solely for 
the reason,”’ that in his opinion, his ‘power over the award was at an end”’ 
when it “had passed from his hands and been filed in the State Department.” 
(Moore, International Arbitrations, 1793.) In the Sabotage cases, before the 
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American-German Mixed Claims Commission, the Umpire, Mr. Justice 
Roberts, granted a rehearing, although there was no express provision in the 
agreement empowering the Commission to do so (December 15, 1933, Docu- 
ments, p. 1122, American Journal of International Law, 1940, p. 154, 164). 

Whether final, in part, or not, the previous decision did not give final an- 
swers to all the questions. The Tribunal, by that decision, did not become 
functus officio. Part of its task was yet before it when the request for revision 
was presented. Under those circumstances, the difficulties and uncertainties 
do not arise that might present themselves where an arbitral tribunal, having 
completed its task and finally adjourned, would be requested to reconsider its 
decision. 

The Tribunal, therefore, decides that, at this stage, at least, the Conven- 
tion does not deny it the power to grant a revision. (Cf. D. V. Sandifer, 
Evidence before International Tribunals, 1939, p. 299.) 

The second question is whether revision should be granted; and this ques- 
tion subdivides itself into two separate parts: first, whether the petition for 
revision should be entertained, and second, if entertained, whether the pre- 
vious decision should be revised in view of the considerations presented by 
the United States. 

It is the rule under The Hague Convention for the Pacific Settlement of 
Disputes (Article 83) that the question whether a revision should be enter- 
tained must be dealt with separately. Such is also the rule according to 
Article 61 of the Statute of the Permanent Court of International Justice. 
It is true that, in the case of the Orinoco Steamship Company, the arbitral 
tribunal did not consider separately the question whether the previous award 
was void and the question of the merits; but the decision, in that respect, does 
not seem to conform to the compromis which clearly separated the two 
questions. 

In the Sabotage cases and in other cases before the Mixed Claims Com- 
mission, United States and Germany, a contrary practice had prevailed. 
But when the question of revision came to a head, the Umpire, Mr. Justice 
Roberts (decision of December 15, 1933, Documents, p. 1115; American Jour- 
nal of International Law, 1940, pp. 157-158), said: “‘I am convinced as the 
matter is now viewed in retrospect that it would have been fairer to both the 
parties, definitely to pass in the first instance upon the question of the Com- 
mission’s power. . . . Orderly procedure would have required that these 
issues be decided by the Umpire before the filing of the tendered evidence. 
The American Agent has . . . filed a very large quantity of evidence which 
. . . | have thought it improper to examine.” As the position apparently 
required further elucidation, a motion was presented to determine ‘‘ whether 
the next hearing shall be merely of a preliminary nature” (Documents, p. 
1159). The Umpire decided that it should, saying: “‘Germany insists that 
the preliminary question be determined separately. I am of opinion this is 
her right.” 

The Tribunal is of opinion that this procedure should be followed. 
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As said above, the petition is founded upon an alleged error in law. It is 
contended by the United States that the Tribunal erred in the interpretation 
of the Convention when it decided that the monies expended for the investiga- 
tion undertaken by the United States Government of the problems created in 
the United States by the operation of the Smelter at Trail could not be in- 
cluded within the “damage caused by the Trail Smelter” (Article III (1) of the 
Convention. Record, p. 6030). Statements by the Tribunal that the con- 
troversy did not involve “‘any such type of facts as the persons appointed ”’ in 
the I’m Alone case ‘‘felt to justify them in awarding to Canada damages for 
violation of sovereignty” and that in cases where a private claim was espoused 
‘damages awarded for expenses were awarded, not as compensation for viola- 
tion of national sovereignty, but as compensation for expenses incurred by 
individual claimants in prosecuting their claims for wrongful acts by the 
offending Government” were also challenged, although petitioner added that 
possibly these further statements might be regarded as dicta. (Record, p. 
6040.) It was further argued that the solution adopted by the Tribunal was 
not a ‘‘solution just to all parties concerned,” as required by Article IV of the 
Convention. 

According to the Hague Convention (Article 83), a request tending to the 
revision of an award can only be made on the ground of the discovery of some 
new fact calculated to exercise a decisive influence upon the award and which 
at the time the discussion was closed was unknown to the Tribunal and to the 
party demanding the revision. 

It is noteworthy that, at the first Hague Conference, the United States 
Delegaticn submitted a proposal whereby every party was entitled to a sec- 
ond hearing before the same judges within a certain period of time “‘if it de- 
clares that it can call new witnesses or raise questions of law not raised or 
decided at the first hearing.”” This proposal was, however, considered as 
weakening unduly the principle of res judicata. The text, as it now stands, 
was adopted as a compromise between the American view and the views of 
those who, such as de Martens, were opposed to any revision. The Statute 
of the Permanent Court of International Justice (Article 61) substantially 
coincides with the Hague Convention: “‘ An application for revision of a judg- 
ment can be made only when it is based upon the discovery of some fact of 
such a nature as to be a decisive factor, which fact was, when the judgment 
was given, unknown to the court and also to the party claiming revision, al- 
ways provided that such ignorance was not due to negligence.’”’ In present- 
ing this text, the report of the Advisory Committee of Jurists (Procés- 
Verbauz, p. 744) said very aptly: ‘“‘The right of revision is a very important 
right and affects adversely in the matter of res judicata a point which for the 
sake of international peace should be considered as finally settled. Justice, 
however, has certain legitimate requirements.”’ These requirements were 


provided for in the text which enables the court to bring its decision in har- 
mony with justice in cases where, through no fault of the claimant, essential 


JUDICIAL DECISIONS 705 


facts remained undisclosed or where fraud was subsequently discovered. 
No error of law is considered as a possible basis for revision, either by the 
Hague Convention or by the Statute of the Permanent Court of International 
Justice. 

The Permanent Court of International Justice left open, in the St. Naoum 
case (Series B, p. 21), the question whether, in the absence of express pro- 
vision, an award could be revised “‘in the event of the existence of an essential 
error being proved or of new facts being relied on.” 

Except for those cases where a second hearing before the same or another 
Tribunal was agreed upon between the Governments or their Agents in the 
case, there are few cases of awards where rehearing or revision was granted. 

In the Green case, quoted above (Moore, International Arbitrations, 1358), 
the Umpire granted a rehearing because certain evidence which was before 
the Commissioners was not transmitted to him. In the case of George 
Moore, also quoted above (Moore, International Arbitrations, 1357), a new 
document was produced. In the latter case, the Commissioners stated that 
it was their practice to grant revision where new evidence was such as ought 
undoubtedly to produce a change in the minds of the Commission except 
where there might be some gross laches or injustice would probably be done 
to the defendant Government. In the single case of Schreck, also quoted 
above (Moore, International Arbitrations, 1357), Umpire Thornton reconsid- 
ered his decision at the request of the Agent of the claimant Government and, 
in this case, the revision was granted because he found that he had clearly 
committed an errorinlaw. Because a claimant was born in Mexico, he had 
taken for granted that he had Mexican nationality. ‘‘The Agent of the 
United States produced the appropriate law of Mexico, by which it appeared 
that the assumption was clearly erroneous.” 

In the case of the Orinoco S. 8. Company where, it will be remembered, the 
question before the arbitral tribunal was whether the award in a previous 
arbitration was void, the defendant State, Venezuela, argued that the decision 
was not void as the compromis was valid, there had been no excess of power, 
nor alleged corruption of the judges, nor any “‘essential error”’ in the decision. 

There were several claims the rejection of which by the Umpire in the first 
arbitration, Mr. Barge, was considered separately. The main claim had 
been disallowed on three grounds: the first was the interpretation of a con- 
tract between the Venezuelan Government and a concessionaire; the second 
was a so-called Calvo clause and the third was lack of compliance both with 
the contract and with Venezuelan law in omitting to notify to the Venezuelan 
Government the cession of the contract. 

Under the terms of reference, the first arbitrators were to decide ‘‘on a 
basis of absolute equity without regard to objections of a technical nature or 
to the provisions of local legislations.” It was clearly apparent from the cir- 
cumstances of the case that the second and third grounds were entirely irrec- 
oncilable with these terms. Nevertheless, the second arbitral tribunal did 
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not upset the findings of Umpire Barge as regards the main claim. The 
second award said: 


Whereas the appreciation of the facts of the case and the interpreta- 
tion of the documents were within the competence of the Umpire and as 
his decisions, when based on such interpretation, are not subject to 
revision by this Tribunal, whose duty it is, not to say if the case has been 
well or ill judged, but whether the award must be annulled; that if an 
arbitral decision could be disputed on the ground of erroneous apprecia- 
tion, appeal and revision, which the Conventions of The Hague of 1899 
and 1907 made it their object to avert, would be the general rule. 


Other and much smaller claims, however, had been disallowed exclusively 
on grounds two and three. Here the decision was considered void for excess 
of power. 

The Sabotage cases were re-opened on the allegation that the decisions had 
been induced by fraud and the decisions were revised when this was proved. 
This obviously falls within the limits set up both by the Hague Convention 
and by the Statute of the Permanent Court of International Justice. The 
following passage of the decision of the Umpire, Mr. Justice Roberts, relied 
upon by the petitioner in this case, is therefore in the nature of a dictum: 


I think it clear that where the Commission has misinterpreted the 
evidence, or made a mistake in calculation, or where its decision does not 
follow its fact findings, or where in any other respect the decision does 
not comport with the record as made, or where the decision involves a 
material error of law, the Commission not only has power, but is under 
the duty, upon a proper showing, to re-open and correct a decision to 
accord with the facts and the applicable legal rules. 


This statement may be entirely justified by circumstances special to the 
Mixed Claims Commission, in particular by the practice followed ab initio 
by this Commission, apparently with the concurrence, until the Sabotage 
cases reached their last stages, of the Umpire, the Commissioners and the 
Agents, but in so far as it does not refer to the correction of possible errors aris- 
ing from a slip or accidental omission, it does not express the opinion gener- 
ally prevailing as to the position in international law, stated for instance in 
the following passage of a recent decision: ‘‘. . . in order to justify revision 
it is not enough that there has taken place an error on a point of law or in the 
appreciation of a fact, or in both. It is only lack of knowledge on the part 
of the judge and of one of the parties of a material and decisive fact which may 
in law give rise to the revision of a judgment” (de Neuflize v. Disconto 
Gesellschaft, Recueil des Décisions des Tribunaux Arbitraux Miztes, T. VII, 
1928, 629). 

A mere error in law is no sufficient ground for a petition tending to revision. 


‘ 1 This decision refers to the rules of procedure of the Franco-German Mixed Arbitral 
Tribunals but these rules themselves are expressive of the opinion generally prevailing as to 
the position in international law. 
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The formula ‘essential error” originated in a text voted by the Interna- 
tional Law Institute in 1876. From its inception, its very authors were 
divided as to its meaning. It is thought significant that the arbitral tribunal 
in the Orinoco case avoided it; the Permanent Court in the St. Naoum case 
alluded to it. The Government of the Kingdom of the Serbs, Croats and 
Slovenes alleged essential error both in law and in fact (Series C, No. 5, I, 
p. 57, Pleadings by Mr. Spalaikovitch), but what the court had in mind in the 
passage quoted above (see p. 36 of the present decision), was only a possible 
error in fact. The paragraph where this passage appears begins with the 
words: “‘ This decision has also been criticized on the ground that it was based 
on erroneous information or adopted without regard to certain essential 
facts.” 

The Tribunal is of opinion that the proper criterion lies in a distinction not 
between ‘‘essential’’ errors in law and other such errors, but between “‘ mani- 
fest’’ errors, such as that in the Schreck case or such as would be committed 
by a tribunal that would overlook a relevant treaty or base its decision on an 
agreement admittedly terminated, and other errors in law. At least, this is 
as far as it might be permissible to go on the strength of precedents and prac- 
tice. The error of interpretation of the Convention alleged by the peti- 
tioner in revision is not such a “manifest’”’ error. Further criticisms need 
not be considered. The assumption that they are justified would not suffice 
to upset the decision. 

For these reasons, the Tribunal is of opinion that the petition must be 
denied. 


II (a) 


The Tribunal is requested to say that damage has occurred in the State of 
Washington since October 1, 1937, as a consequence of the emission of sul- 
phur dioxide by the smelters of the Consolidated Mining and Smelting Com- 
pany at Trail, B. C., and that an indemnity in the sum of $34,807 should be 
paid therefor. 

It is alleged that acute damage has been suffered, in 1938-1940, in an area 
of approximately 6,000 acres and secondary damage, during the same period, 
in an area of approximately 27,000 acres. It is also alleged that damage has 
been suffered in the town of Northport, situated in the latter area. On the 
basis of investigations made in 1939 and 1940, the area of acute damage is 
claimed to extend on the western bank of the Columbia River to a point 
approximately due north of the mouth of Deep Creek, the average width of 
this area on this bank being about 114 miles, and on the eastern bank of the 
river, to a point somewhat to the south of the northern limit of Section 20, T. 
40, R. 41, the width of this area on that bank varying from approximately 
114 miles at the border to 14 mile at its lower end. The area of secondary 
damage is claimed to extend on both banks of the river to about one mile 
below Northport; it extends laterally, at the boundary, westward to the 
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western limit of Section 2, T. 40, R. 40, and eastward to the eastern limit 
of Section 1, T. 40, R. 41; it extends along Cedar Creek above Section 14, 
T. 40, R. 41, along Nigger Creek to the middle of Section 9, T. 40, R. 40, 
along Little Sheep Creek to the middle of Section 10, T. 40, R. 39, along 
Big Sheep Creek to the western limit of Section 15, T. 40, R. 39, and along 
Deep Creek, to the southeastern corner of Section 14, T. 39, R. 40. It is to 
be noted that the area of damage alleged by the United States in its original 
statement of case was about 144,000 acres. 

Damage is claimed, as to the area of acute damage, on the basis of $0.8525 
per acre, on all lands whether cleared or not cleared and whether used for 
crops, timber or other purposes. It is equally claimed, as to the area of sec- 
ondary damage, on the basis of $1.0511, on all lands. It is alleged that 
damage occurred, in 1932-1937, in the area of acute damage to the extent of 
$17,050; in the area of secondary damage, to the extent of $189,200 and in the 
town of Northport, to the extent of $8,750. The damage for 1938-1940 is 
supposed to be 0.3 of the first amount in the area of acute damage, and 0.15 of 
the second and the third amount, respectively, in the area of secondary dam- 
age and in the town of Northport. 

The request for an indemnity in the sum of $34,807 is based on the final 
paragraph of Part Two of the previous decision, quoted above, where it is said 
that the Tribunal would determine in its final decision the fact of the exist- 
ence of damage, if any, occurring after October 1, 1937, and the indemnity to 
be paid therefor. 

The present report covers the period until October 1, 1940. 

The Tribunal has considered not only the pertinent evidence (including 
data from the recorders located by the United States and by Canada) intro- 
duced at the hearings at Washington, D. C., Spokane and Ottawa in 1937, 
but also the following: (a) the Reports of the Technical Consultants ap- 
pointed by the Tribunal to superintend the experimental period from April 
16, 1938, to October 1, 1940, as well as their reports of the personal investiga- 
tions in the area at various times within that period; (b) the candid reports 
of his investigations in the area in 1939 and 1940 by the scientist for the 
United States, Mr. Griffin; (c) the monthly sulphur balance sheets of the 
operations of the Smelter; (d) all data from the recorders located at Columbia 
Gardens, Waneta, Northport, and Fowler’s Farm; (e) the census data and all 
other evidence produced before it. 

The Tribunal has examined carefully the records of all fumigations specifi- 
cally alleged by the United States as having caused or been likely to cause 
damage, as well as the records of all other fumigations which may be consid- 
ered likely to have caused damage. In connection with each such instance, 
it has taken into detailed consideration, with a view of determining the fact or 
probability of damage, the length of the fumigation, the intensity of concen- 
tration, the combination of length and intensity, the frequency of fumigation, 
the time of day of occurrence, the conditions of humidity or drouth, the sea- 
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son of the year, the altitude and geographical locations of place subjected to 
fumigation, the reports as to personal surveys and investigations and all other 
pertinent factors. 

As a result, it has come to the conclusion that the United States has failed 
to prove that any fumigation between October 1, 1937, and October 1, 1940, 
has caused injury to crops, trees or otherwise. 


II (b) 


The Tribunal is finally requested as to Question I to find with respect to 
expenditures incurred by the United States during the period July 1, 1936, to 
September 1, 1940, that the United States is entitled to be indemnified in the 
sum of $38,657.79 with interest at the rate of five per centum per annum from 
the end of each fiscal year in which the several amounts were expended to the 
date of the Tribunal’s final decision. 

So far as claim is made for indemnity for costs of investigations under- 
taken between July 1, 1936, and October 1, 1937, it cannot be allowed for the 
reasons stated above with reference to costs of investigations from January 1, 
1932, to June 30, 1936. The Tribunal, therefore, will now consider the 
question of the costs of investigations made since October 1, 1937. 

Under Article XIV, the Convention took effect immediately upon exchange 
of ratifications. Ratifications were exchanged at Ottawa on August 3, 
1935. Thus, the Convention was in force at the beginning of the period cov- 
ered by this claim. Under the Convention (Article XIII) each Government 
shall pay the expenses of the presentation and conduct of its case before the 
Tribunal. Whatever may have been the nature of the expenditures pre- 
viously incurred, the Tribunal finds that monies expended by the United 
States in the investigation, preparation and proof of its case after the Con- 
vention providing for arbitral adjudication, including the aforesaid provision 
of Article XIII, had been concluded and had entered into force, were in the 
nature of expenses of the presentation of the case. An indemnity cannot be 
granted without reasonable proof of the existence of an injury, of its cause 
and of the damage due to it. The presentation of a claim for damages in- 
cludes, by necessary implication, the collection in the field of the data and the 
preparation required for their presentation as evidence in support of the 
statement of facts provided for in Article V of the Convention. 

It is argued that where injury has been caused and the continuance of this 
injury is reasonably feared, investigation is needed and that the cost of this 
investigation is as much damageable consequence of the injury as damage to 
crops and trees. It is argued that the indemnity provided for in Question 
No. 1 necessarily comprises monies spent on such investigation. 

There is a fundamental difference between expenditure incurred in mend- 
ing the damageable consequences of an injury and monies spent in ascertain- 
ing the existence, the cause and the extent of the latter. 

These are not part of the damage, any more than other costs involved in 
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seeking and obtaining a judicial or arbitral remedy, such as the fees of coun- 
sel, the travelling expenses of witnesses, etc. In effect, it would be quite im- 
possible to frame a logical distinction between the costs of preparing expert 
reports and the cost of preparing the statements and answers provided for in 
the procedure. Obviously, the fact that these expenditures may be incurred 
by different agencies of the same government does not constitute a basis for 
such a logical distinction. 

The Convention does not warrant the inclusion of the cost of investigations 
under the heading of damage. On the contrary, apart from Article XIII, 
both the text of the Convention and the history of its conclusion disprove any 
intention of including them therein. 

The damage for which indemnity should be paid is the damage caused by 
the Trail Smelter in the State of Washington. Investigations in the field 
took place there and it happens that experiments were conducted in that 
State. But these investigations were conducted by Federal agencies. The 
“damage ’’—assuming ex hypothesi that monies spent on the salaries and ex- 
penditures of the investigators should be so termed—was therefore caused, 
not in one State in particular, but in the entire territory of the Union. 

The word ‘‘damage”’ is used in several passages of the Convention. It 
may not have everywhere the same meaning but different meanings should 
not be given to it in different passages without some foundation either in the 
text itself or on its history. It first occurs in the preamble where it is said 
that ‘‘fumes discharged from the Smelter . . . have been causing damage in 
the State of Washington.”’ It then appears in Article I, where it is said that 
the $350,000 to be paid to the United States will be ‘in payment of all dam- 
age which occurred in the United States . . . as a result of the operation of 
the Trail Smelter.” In Article III itself, the word appears twice. The Tri- 
bunal is asked ‘‘ whether damage caused by the Trail Smelter in the State of 
Washington has occurred” and “whether the Trail Smelter should be re- 
quired to refrain from causing damage in the State of Washington in the 
future and, if so, to what extent.’’ Article X secures to qualified investiga- 
tors access to the properties ‘‘upon which damage is claimed to have occurred 
or to be occurring.”’ Finally, Article XI deals with “indemnity for damage 

. which may occur subsequently to the period of time covered by the 
report of the Tribunal.” 

The underlying trend of thought strongly suggests that, in all these pas- 
sages, the word “‘damage”’ has the same meaning, although in Article X, its 
scope is limited to damage to property by the context. 

The preamble states that the damage complained of is damage caused by 
fumes in the State of Washington and there is every reason to admit that this, 
and this alone, is what is meant by the same word when it is used again in the 
text of the Convention. 

Although no part of the report of the Joint Commission was formally 
adopted by both Governments, there is no doubt that, when the sum of 
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$350,000 mentioned in Article I was agreed upon, parties had in mind the in- 
demnity suggested by that Commission. It was, at least, in fact, a partial 
acceptance of the latter’s suggestions. (See letters of the Minister of the 
United States at Ottawa to the Secretary of State for External Affairs of 
Canada, of January 30, 1934 and of the latter to the former of February 17, 
1934.) There is also no doubt that, in the sum of $350,000 suggested by the 
Commission, no costs of investigation were included. This is conclusively 
proved by Paragraphs 2 and 3 of the Report of the International Joint Com- 
mission where it is recommended that this sum should be held by the Treas- 
ury of the United States as a trust fund to be distributed to the persons 
“damaged by . . . fumes” by an appointee of the Governor of the State of 
Washington and where it is said that no allowance was included for indem- 
nity for damage to the lands of the Government of the United States. If, 
with that report before them, parties intended to include costs of investiga- 
tions in the word ‘‘damage,”’ as used in Article III, they would no doubt have 
expressed their intention more precisely. 

It was argued in this connection on behalf of the United States that, whilst 
the terms of reference to the International Joint Commission spoke of the 
“extent to which property in the State of Washington has been damaged,” 
the terms of reference to the arbitral Tribunal do not contain the same limita- 
tion to property. It is, however, to be noted that, whilst no indemnity was 
actually claimed for damage to the health of the inhabitants, the existence of 
such damage was asserted by interested parties at the time. (See letter of 
the Minister of the United States at Ottawa to the Secretary of State for Ex- 
ternal Affairs of Canada, of January 30, 1934.) The difference in the terms 
of reference may further be accounted for by the circumstance that the case 
was presented to this Tribunal, not as a sum of individual claims for damage 
to private properties, espoused by the Government, but as a single claim for 
damage to the national territory. 

If, under the Convention, the monies spent by the United States on investi- 
gations cannot be looked upon as damage, no indemnity can be claimed 
therefor, under the latter, even if such expenses could not properly be in- 
cluded in the ‘‘expenses of the presentation and conduct” of the case. If 
there were a gap in the Convention, the claim ought to be disallowed, as it 
is unsupported by international practice. 

When a State espouses a private claim on behalf of one of its nationals, 
expenses which the latter may have incurred in prosecuting or endeavoring to 
establish his claim prior to the espousal are sometimes included and, under 
appropriate conditions, may legitimately be included in the claim. They are 
costs, incidental to damage, incurred by the national in seeking local remedy 
or redress, as it is, as a rule, his duty to do, if, on account of injury suffered 
abroad, he wants to avail himself of the diplomatic protection of his State. 
The Tribunal, however, has not been informed of any case in which a Govern- 
ment has sought before an international jurisdiction or been allowed by an 
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international award or judgment indemnity for expenses incurred by it in 
preparing the proof for presenting a national claim or private claims which it 
had espoused; and counsel for the United States, on being requested to cite 
any precedent for such an adjudication, have stated that they know of no 
precedent. Cases cited were instances in which expenses allowed had been 
incurred by the injured national, and all except one prior to the presentation 
of the claim by the Government.! 

In the absence of authority established by settled precedents, the Tribunal 
is of opinion that, where an arbitral tribunal is requested to award the ex- 
penses of a Government incurred in preparing proof to support its claim, par- 
ticularly a claim for damage to the national territory, the intent to enable the 
Tribunal to do so should appear, either from the express language of the in- 
strument which sets up the arbitral tribunal or as a necessary implication 
from its provisions. Neither such express language nor implication is present 
in this case. 

It is to be noted from the above, that even if the Tribunal had the power to 
re-open the case as to the expenditures by the United States from January 1, 
1932 to October 1, 1937, the Tribunal would have reached the same conclu- 
sion as to such expenditures and would have been obliged to affirm its deci- 
sion made in the Report filed on April 16, 1938. 

Since the Tribunal has, in its previous decision, answered Question No. 1 
with respect to the period from the first day of January, 1932, to the first day 
of October, 1937, it now answers Question No. 1 with respect to the period 
from the first day of October, 1937, to the first day of October, 1940, as 
follows: 

(1) No damage caused by the Trail Smelter in the State of Washington has 
occurred since the first day of October, 1937 and prior to the first day of 
October, 1940, and hence no indemnity shall be paid therefor. 


Part THREE 
The second question under Article III of the Convention is as follows: 


In the event of the answer to the first part of the preceding question 
being in the affirmative, whether the Trail Smelter should be required to 
refrain from causing damage in the State of Washington in the future 
and, if so, to what extent? 

Damage has occurred since January 1, 1932, as fully set forth in the previ- 
ous decision. To that extent, the first part of the preceding question has 
thus been answered in the affirmative. 


1Santa Clara Estates Company, British Venezuelan Commission of 1903 (Ralston’s Re- 
port, pp. 397, 402); Orinoco Steamship Company (United States) v. Venezuela (Ralston’s 
Report, p. 107); United States-Venezuelan Arbitration at The Hague, 1909, p. 249 (Foreign 
Relations of the United States, 1911, p. 752); Compagaie Generale des Asphaltes de France, 
British-Venezuelan Arbitration (Ralston’s Report, pp. 331, 340); H. J. Randolph Hemming un- 
der the Special Agreement of August 18, 1910 (Nielsen’s Report, pp. 620, 622) ; Shufeldt (United 
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As has been said above, the report of the International Joint Commission 
(1 (g)) contained a definition of the word ‘‘damage” excluding “occasional 
damage that may be caused by SO, fumes being carried across the interna- 
tional boundary in air pockets or by reason of unusual atmospheric condi- 
tions,” as far, at least, as the duty of the Smelter to reduce the presence of 
that gas in the air was concerned. 

The correspondence between the two Governments during the interval be- 
tween that report and the conclusion of the Convention shows that the prob- 
lem thus raised was what parties had primarily in mind in drafting Question 
No. 2. Whilst Canada wished for the adoption of the report, the United 
States stated that it could not acquiesce in the proposal to limit consideration 
of damage to damage as defined in the report (letter of the Minister of the 
United States of America at Ottawa to the Secretary of State for External 
Affairs of the Dominion of Canada, January 30, 1934). The view was ex- 
pressed that ‘‘so long as fumigations occur in the State of Washington with 
such frequency, duration and intensity as to cause injury,” the conditions 
afforded ‘‘grounds of complaint on the part of the United States, regardless 
of the remedial works . . . and regardless of the effect of those works’”’ (same 
letter). 

The first problem which arises is whether the question should be answered 
on the basis of the law followed in the United States or on the basis of inter- 
national law. The Tribunal, however, finds that this problem need not be 
solved here as the law followed in the United States in dealing with the quasi- 
sovereign rights of the States of the Union, in the matter of air pollution, 
whilst more definite, is in conformity with the general rules of international 
law. 

Particularly in reaching its conclusions as regards this question as well as 
the next, the Tribunal has given consideration to the desire of the high con- 
tracting parties ‘‘to reach a solution just to all parties concerned.” 

As Professor Eagleton puts in (Responsibility of States in International Law, 
1928, p. 80): ‘‘ A State owes at all times a duty to protect other States against 
injurious acts by individuals from within its jurisdiction.” A great number 
of such general pronouncements by leading authorities concerning the duty 
of a State to respect other States and their territory have been presented to 
the Tribunal. These and many others have been carefully examined. In- 
ternational decisions, in various matters, from the Alabama case onward, and 
also earlier ones, are based on the same general principle, and, indeed, this 


States v. Guatemala), Department of State Arbitration Series No. 3, p. 881; Mather and 
Glover v. Mexico (Moore, International Arbitrations, pp. 3231-3232); Patrick H. Cootey »v. 
Mexico (Moore, International Arbitrations, pp. 2769-2970); The Louisa (Moore, Interna- 
tional Arbitrations, p. 4325); Dr. John Baldwin v. Mexico (Moore, International Arbitra- 
tions, pp. 3235-3240); Robert H. May v. Guatemala (Foreign Relations of the United States, 
1900, p. 674) ; Salvador Commercial Company v. Guatemala (Foreign Relations of the United 
States, 1902, pp. 859-873). 
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principle, as such, has not been questioned by Canada. But the real diffi- 
culty often arises rather when it comes to determine what, pro subjecta 
materie, is deemed to constitute an injurious act. 

A case concerning, as the present one does, territorial relations, decided by 
the Federal Court of Switzerland between the Cantons of Soleure and Argo- 
via, may serve to illustrate the relativity of the rule. Soleure brought a suit 
against her sister State to enjoin use of a shooting establishment which en- 
dangered her territory. The court, in granting the injunction, said: ‘‘This 
right (sovereignty) excludes . . . not only the usurpation and exercise of sov- 
ereign rights (of another State) . . . but also an actual encroachment which 
might prejudice the natural use of the territory and the free movement of 
its inhabitants.”” As a result of the decision, Argovia made plans for the im- 
provement of the existing installations. These, however, were considered 
as insufficient protection by Soleure. The Canton of Argovia then moved 
the Federal Court to decree that the shooting be again permitted after com- 
pletion of the projected improvements. This motion was granted. ‘The 
demand of the Government of Soleure,”’ said the court, ‘‘that all endanger- 
ment be absolutely abolished apparently goes too far.”” The court found 
that all risk whatever had not been eliminated, as the region was flat and 
absolutely safe shooting ranges were only found in mountain valleys; that 
there was a federal duty for the communes to provide facilities for military 
target practice and that “‘no more precautions may be demanded for shooting 
ranges near the boundaries of two Cantons than are required for shooting 
ranges in the interior of a Canton.” (R. O. 261, p. 450, 451; R. O. 41, I, p. 
137; see D. Schindler, ‘‘The Administration of Justice in the Swiss Federal 
Court in Intercantonal Disputes,” American Journal of International Law, 
Vol. 15 (1921), pp. 172-174.) 

No case of air pollution dealt with by an international tribunal has been 
brought to the attention of the Tribunal nor does the Tribunal know of any 
such case. The nearest analogy is that of water pollution. But, here also, 
no decision of an international tribunal has been cited or has been found. 

There are, however, as regards, both air pollution and water pollution, 
certain decisions of the Supreme Court of the United States which may legiti- 
mately be taken as a guide in this field of international law, for it is reasonable 
to follow by analogy, in international cases, precedents established by that 
court in dealing with controversies between States of the Union or with other 
controversies concerning the quasi-sovereign rights of such States, where no 
contrary rule prevails in international law and no reason for rejecting such 
precedents can be adduced from the limitations of sovereignty inherent in the 
Constitution of the United States. 

In the suit of the State of Missouri v. the State of Illinois (200 U. S. 496, 
521) concerning the pollution, within the boundaries of Illinois, of the Illinois 
River, an affluent of the Mississippi flowing into the latter where it forms the 
boundary between that State and Missouri, an injunction was refused. ‘‘Be- 
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fore this court ought to intervene,” said the court, ‘‘the case should be of seri- 
ous magnitude, clearly and fully proved, and the principle to be applied 
should be one which the court is prepared deliberately to maintain against all 
considerations on the other side. (See Kansas v. Colorado, 185 U.S. 125.)” 
The court found that the practice complained of was general along the shores 
of the Mississippi River at that time, that it was followed by Missouri itself 
and that thus a standard was set up by the defendant which the claimant was 
entitled to invoke. 

As the claims of public health became more exacting and methods for 
removing impurities from the water were perfected, complaints ceased. It 
is significant that Missouri sided with Illinois when the other riparians of the 
Great Lakes’ system sought to enjoin it to desist from diverting the waters of 
that system into that of the Illinois and Mississippi for the very purpose of 
disposing of the Chicago sewage. 

In the more recent suit of the State of New York against the State of New 
Jersey (256 U. S. 296, 309), concerning the pollution of New York Bay, the 
injunction was also refused for lack of proof, some experts believing that the 
plans which were in dispute would result in the presence of ‘‘ offensive odors 
and unsightly deposits,’ other equally reliable experts testifying that they 
were confidently of the opinion that the waters would be sufficiently purified. 
The court, referring to Missouri ». Illinois, said: “. . . the burden upon the 
State of New York of sustaining the allegations of its bill is much greater than 
that imposed upon a complainant in an ordinary suit between private parties. 
Before this court can be moved to exercise its extraordinary power under the 
Constitution to control the conduct of one State at the suit of another, the 
threatened invasion of rights must be of serious magnitude and it must be 
established by clear and convincing evidence.” 

What the Supreme Court says there of its power under the Constitution 
equally applies to the extraordinary power granted this Tribunal under the 
Convention. What is true between States of the Union is, at least equally 
true concerning the relations between the United States and the Dominion 
of Canada. 

In another recent case concerning water pollution (283 U.S. 473), the com- 
plainant was successful. The City of New York was enjoined, at the request 
of the State of New Jersey, to desist, within a reasonable time limit, from the 
practice of disposing of sewage by dumping it into the sea, a practice which 
was injurious to the coastal waters of New Jersey in the vicinity of her bath- 
ing resorts. 

In the matter of air pollution itself, the leading decisions are those of the 
Supreme Court in the State of Georgia v. Tennessee Copper Company and 
Ducktown Sulphur, Copper and Iron Company, Limited. Although dealing 
with a suit against private companies, the decisions were on questions cog- 
nate to those here at issue. Georgia stated that it had in vain sought relief 
from the State of Tennessee, on whose territory the smelters were located, 
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and the court defined the nature of the suit by saying: “This is a suit by a 
State for an injury to it in its capacity of quasi-sovereign. In that capacity, 
the State has an interest independent of and behind the titles of its citizens, in 
all the earth and air within its domain.” 

On the question whether an injunction should be granted or not, the court 
said (206 U. S. 230): 


It (the State) has the last word as to whether its mountains shall be 
stripped of their forests and its inhabitants shall breathe pure air. . 
It is not lightly to be presumed to give up quasi-sovereign rights for pay 
and .. . if that be its choice, it may insist that an infraction of them 
shall be stopped. This court has not quite the same freedom to balance 
the harm that will be done by an injunction against that of which the 
plaintiff complains, that it would have in deciding between two subjects 
of a single political power. Without excluding the considerations that 
equity always takes into account . . . it is a fair and reasonable de- 
mand on the part of a sovereign that the air over its territory should 
not be polluted on a great scale by sulphurous acid gas, that the forests 
on its mountains, be they better or worse, and whatever domestic de- 
struction they may have suffered, should not be further destroyed or 
threatened by the act of persons beyond its control, that the crops and 
orchards on its hills should not be endangered from the same source. 
. . . Whether Georgia, by insisting upon this claim, is doing more harm 
than good to her own citizens, is for her to determine. The possible 
disaster to those outside the State must be accepted as a consequence of 
her standing upon her extreme rights. 


Later on, however, when the court actually framed an injunction, in the 
case of the Ducktown Company (237 U. 8. 474, 477) (an agreement on the 
basis of an annual compensation was reached with the most important of the 
two smelters, the Tennessee Copper Company), they did not go beyond a 
decree “‘adequate to diminish materially the present probability of damage 
to its (Georgia’s) citizens.” 

Great progress in the control of fumes has been made by science in the last 
few years and this progress should be taken into account. 

The Tribunal, therefore, finds that the above decisions, taken as a whole, 
constitute an adequate basis for its conclusions, namely, that, under the 
principles of international law, as well as of the law of the United States, no 
State has the right to use or permit the use of its territory in such a manner as 
to cause injury by fumes in or to the territory of another or the properties or 
persons therein, when the case is of serious consequence and the injury is es- 
tablished by clear and convincing evidence. 

The decisions of the Supreme Court of the United States which are the 
basis of these conclusions are decisions in equity and a solution inspired by 
them, together with the régime hereinafter prescribed, will, in the opinion of 
the Tribunal, be ‘‘just to all parties concerned,” as long, at least, as the pres- 
ent conditions in the Columbia River Valley continue to prevail. 

Considering the circumstances of the case, the Tribunal holds that the 
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Dominion of Canada is responsible in international law for the conduct of the 
Trail Smelter. Apart from the undertakings in the Convention, it is, there- 
fore, the duty of the Government of the Dominion of Canada to see to it that 
this conduct should be in conformity with the obligation of the Dominion 
under international law as herein determined. 

The Tribunal, therefore, answers Question No. 2 as follows: (2) So long as 
the present conditions in the Columbia River Valley prevail, the Trail 
Smelter shall be required to refrain from causing any damage through fumes 
in the State of Washington; the damage herein referred to and its extent be- 
ing such as would be recoverable under the decisions of the courts of the 
United States in suits between private individuals. The indemnity for such 
damage should be fixed in such manner as the Governments, acting under 
Article XI of the Convention, should agree upon. 


Part Four 


The third question under Article III of the Convention is as follows: ‘‘In 
the light of the answer to the preceding question, what measures or régime, if 
any, should be adopted and maintained by the Trail Smelter?”’ 

Answering this question in the light of the preceding one, since the Tribunal 
has, in its previous decision, found that damage caused by the Trail Smelter 
has occurred in the State of Washington since January 1, 1932, and since the 
Tribunal is of opinion that damage may occur in the future unless the opera- 
tions of the Smelter shall be subject to some control, in order to avoid damage 
occurring, the Tribunal now decides that a régime or measure of control shall 
be applied to the operations of the Smelter and shall remain in full force un- 
less and until modified in accordance with the provisions hereinafter set 
forth in Section 3, Paragraph VI of the present part of this decision. 


SECTION 1 


The Tribunal in its previous decision, deferred the establishment of a per- 
manent régime until more adequate knowledge had been obtained concerning 
the influence of the various factors involved in fumigations resulting from the 
operations of the Trail Smelter. 

For the purpose of administering an experimental period, to continue to a 
date not later than October 1, 1940, during which studies could be made of the 
meteorological conditions in the Columbia River Valley, and of the extension 
and improvements of the methods for controlling smelter operations in closer 
relation to such meteorological conditions, the Tribunal, as said before, ap- 
pointed two Technical Consultants, who directed the observations, experi- 
ments and operations through the remainder of the crop-growing season of 
1938, the crop-growing seasons of 1939 and 1940 and the winter seasons of 
1938-1939 and 1939-1940. The Tribunal appointed as Technical Consult- 
ants, the two scientists who had been designated by the Governments to 
assist the Tribunal, Dr. R. S. Dean and Professor R. E. Swain. 
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The previous decision directed that during the trial period, a consulting 
meteorologist, to be appointed with the approval of the Technical Consult- 
ants, should be employed by the Trail Smelter. On May 4, 1938, Dr. J. 
Patterson was thus appointed. On May 1, 1939, Dr. Patterson resigned to 
take up meteorological service in the Canadian Air Force, and Dr. E. W. 
Hewson was given leave from the Dominion Meteorological Service and 
appointed in his stead. 

The previous decision further directed the installation, operation and main- 
tenance of such observation stations, of such equipment at the stacks and of 
such sulphur dioxide recorders (the permanent recorders not to exceed three 
in number) as the Technical Consultants would deem necessary. 

The Technical Consultants were empowered to require regular reports from 
the Trail Smelter as to the methods of operation of its plant and the latter 
was to conduct its smelting operations in conformity with the directions of 
the Technical Consultants and of the Tribunal; these instructions could and, 
in fact, were modified from time to time on the result of the data ob- 
tained. 

As further provided in the previous decision, the Technical Consultants 
regularly reported to the Tribunal which, as said before, met in 1939 to con- 
sult verbally with them about the temporary régime. 

The previous decision finally prescribed that the Dominion of Canada 
should undertake to provide for the payment of the expenses resulting from 
this temporary régime. 

On May 4, 1938, the Tribunal authorized and directed the employment 
of Dr. John P. Nielsen, an American citizen, engaged for three years in post- 
graduate work at Stanford University, in chemistry and plant physiology, as 
an assistant to the Technical Consultants; Dr. Nielson continued in this 
capacity until October 1, 1938. 

Through the authority vested in it by the Tribunal, this technical staff 
was enabled to study the influence of meteorological conditions on dispersion 
of the sulphurous gases emitted from the stacks of the smelter. This in- 
volved the establishment, operation, and maintenance of standard and newly 
designed meteorological instruments and of sulphur-dioxide recorders at care- 
fully chosen localities in the United States and the Dominion of Canada, and 
the design and construction of portable instruments of various types for the 
observation of conditions at numerous surface locations in the Columbia 
River Valley and in the atmosphere over the valley. Observations on height, 
velocity, temperature, sulphur dioxide content, and other characteristics of 
the gas-carrying air currents, were made with the aid of captive balloons, 
pilot balloons and airplane flights. These observations were begun in May, 
1938, and after information as to the inter-relation between meteorological 
conditions and sulphur-dioxide distribution had been obtained, the observa- 
tions were continued throughout several experimental régimes of smelter 
operation during 1939 and 1940. 
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Periodic examination of crops and timber in the area claimed to be affected 
were made at suitable times by members of the technical staff. 

The full details of the projects undertaken, the methods of study used, and 
the results obtained may be found in the final report entitled, Meteorological 
Investigations near Trail, B. C., 1938-1940, by Reginald S. Dean and Robert 
E. Swain (an elaborate document of 374 pages accompanied by numerous 
scientific charts, graphs and photographs), copies of which have been filed 
with the two Governments and have been made a part of the record by the 
Tribunal. 

The Tribunal expresses the hope that the two Governments may see fit 
to make this valuable report available to scientists and smelter operators 
generally, either by printing or other form of reproduction. 


SECTION 2 


(a) 

The investigations during the experimental period make it clear that in 
the carrying out of a régime, automatic recorders should be located and main- 
tained for the purpose of aiding in control of the emission of fumes at the 
Smelter and to provide data for observation of the effect of the controls on 
fumigations. 

The investigations carried out by the Technical Consultants have con- 
firmed the idea that the dissipation of the sulphur dioxide gas emitted from 
the Smelter takes place by eddy-current diffusion. The form of the attenua- 
tion curve for sulphur dioxide with distance from the Smelter is, therefore, 
determined by this mechanism of gas dispersion. 

Analysis of the recorder data collected since May, 1938, confirms the 
conclusion of the Tribunal stated in its previous decision to the effect that 
“the concentration of sulphur dioxide falls off very rapidly from Trail to a 
point about 16 miles downstream from the Smelter, or 6 miles from the 
boundary line, measured by the general course of the river; and that at 
distances beyond this point, the concentration of sulphur-dioxide is lower 
and falls off more gradually and less rapidly.”’ The position of the knee in 
this attenuation curve is somewhat affected by wind velocity and direction, 
and by other factors. 

From an examination of the recorded data, it appears that the Columbia 
Gardens recorder located 6 miles below the Smelter, is above the knee of the 
attenuation curve. The Waneta recorder, 10 miles below the Smelter, is still 
in the region of very rapid decrease of sulphur dioxide while the North- 
port recorder, 19 miles below the Smelter, is well below the knee of the curve. 
There is very little variation in the average ratio of concentrations between 
the various recorders. For example, the average ratio for the years 1932 to 
1935, between Columbia Gardens and Northport, was 1 to .31, while the 
average ratio for the experimental period from May, 1938, to November, 
1940, was 1 to .39. The individual variations from this ratio are relatively 
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small. The ratio between Columbia Gardens and Waneta for the period 
1932 to 1935 was .6 and that for the period May 1938, to November 1940, 
was .75. The individual variations of the ratio between Columbia Gardens 
and Waneta are, however, much greater than those between Columbia Gar- 
dens and Northport. It is accordingly found that the Columbia Gardens 
recorder and the Northport recorder give as complete a picture of the attenu- 
ation of sulphur dioxide with distance as can be obtained with any reasonable 
number of recorders. 

It may be fairly assumed that the sulphur dioxide concentration at Colum- 
bia Gardens will fall off quite rapidly with distance away from the Smelter, 
and that a concentration very close to that recorded at Northport will be 
reached several miles above Northport. Concentrations recorded at inter- 
mediate points are functions of a number of variables other than distance 
from the Smelter. It may be generally assumed that the concentration in 
the neighborhood of the border will be from .6 to .75 of that recorded at 
Columbia Gardens. Individual variations, however, are likely to be some- 
what greater than this, and in unusual instances concentrations near the 
border may be substantially equal to those at Columbia Gardens. 

Although as a result of the investigations carried out by the Technical 
Consultants, the conclusion might be warranted that the Waneta recorder 
could be discontinued, it has, nevertheless, been decided to have it maintained 
for a limited period of further investigations, particularly as it was removed 
from its present location during one winter season of the trial period. As an 
alternative to Waneta, a location suggested by the United States, Gunderson 
Farm (on the west bank of the river in Section 12, T. 40, R. 40), was con- 
sidered. The difficulties inherent in servicing a recorder in that location, 
particularly in winter time, would not be compensated, it was thought, by 
any appreciable advantages. It was further considered that Waneta—a 
location practically identical to that of Boundary which the United States’ 
scientists had selected in the past—jutting out as it does almost into the 
middle of the Columbia Valley where it swerves to the west, is one of the 
best sites that could be chosen for a recorder in that vicinity. The Tribunal, 
having gone into the matter with great care, is convinced that this choice is 
not adversely affected by the vicinity of the narrow gorge of the Pend-d’Oreille 
River. 


(0) 


The year is divided into two parts, which correspond approximately 
with the summer and winter seasons: viz., the growing season which extends 
from April 1 through the summer to September 30, and the non-growing sea- 
son which extends from October 1 through the winter to April 1. Atmos- 
pheric conditions in the Columbia River Valley during the summer vary 
widely from those in the winter. During the summer, or growing season, the 
air is generally in active movement with little tendency toward extended 
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periods of calm, and smoke from the Smelter is rapidly dispersed by the fre- 
quent changes in wind direction and velocity and the higher degree of at- 
mospheric turbulence. During the winter, or non-growing season, calm 
conditions may prevail for several days and smoke from the Smelter may be 
dispersed only very slowly. 

In general, a similar variation in atmospheric stability occurs during the 
day. The air through the early morning hours until about nine o’clock is 
not subject to very rapid movement, but from around ten o’clock in the 
morning until late at night there is usually more wind and turbulence, with 
the exception of a quiet spell which often occurs during the late afternoon. 

During the growing season, there is furthermore a marked diurnal varia- 
tion of wind changes whose maximum frequency occurs at noon for the gen- 
eral direction from north to south and at seven o’clock in the evening for 
the general direction from south to north. This diurnal variation of wind 
changes does not occur so frequently during the non-growing season. 

During the growing season, the descent of sulphur dioxide to the earth’s 
surface is more likely to occur at some hours than at others. At about nine 
to ten o’clock in the morning, there is usually a very pronounced maximum 
of fumigations, and this morning fumigation occurs with such regularity that 
it has been the practice of the Smoke Control Office at the Smelter for some 
time to cut down the emission of sulphur to the atmosphere during the early 
morning hours and to keep it down until from eight to eleven o’clock in the 
morning. The amount and duration of the cut are determined after an 
analysis of the wind velocity and direction, and of the conditions of turbu- 
lence or diffusion of the smoke. This is a fundamental feature of the pro- 
gram of smoke control, and the main reason for its success is that it prevents 
accumulations of sulphur dioxide which tend to descend from higher ele- 
vations when the early morning sun disturbs the thermal balance by heating 
the earth’s surface. This early morning diurnal fumigation reaches all 
recorders in the valley almost simultaneously, the intensity being usually 
highest near the Smelter. The concentration of sulphur dioxide during this 
type of fumigation rises as a rule very rapidly to a maximum in a few min- 
utes and then drops off exponentially, only traces often remaining after two 
or three hours. A similar diurnal fumigation, usually of shorter duration, 
is occasionally observed in the early evening due to a disturbance of the 
thermal balance as the sun sets. 

Sulphur dioxide sampling by airplane has indicated that in calm weather 
and especially in the early morning hours, the effluent gases hold to a fairly 
well-defined pattern in the early stages of their dispersion. The gases rise 
about 400 feet above the top of the two high stacks, then level out and spread 
horizontally along the main axis of the prevailing wind movement. During 
the relatively quiet conditions frequently found in the early morning, an 
atmospheric stratum carrying fairly high concentrations of sulphur dioxide 
and spreading over a large area may be formed. 
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With the rising of the sun, the radiational heating of the atmosphere near 
the surface may disturb the thermal balance, resulting in the descent of the 
sulphur dioxide which had accumulated in the upper layers at approximately 
2,400 feet elevation above mean sea level, and extending either up-stream or 
down-stream from the Smelter, depending on wind direction. This readily 
explains the simultaneous appearance of sulphur dioxide at various distances 
from the Smelter. 

During the non-growing season, the non-diurnal type of fumigation pre- 
dominates. In this type, the sulphur dioxide leaving the stacks is carried 
along the valley in a general drift of air, diffusing more or less uniformly as 
it advances. From two to eight hours are usually required for the smoke to 
get from Trail to Northport when the drift is down river. Such fumigations 
are not recorded simultaneously on the various recorders but the gas is first 
noted nearest the Smelter and then in succession at the other recorders. The 
concentration at a given recorder often shows very little variation as long as it 
lasts, which might be for several days depending entirely upon wind velocity 
and direction. 

It is an interesting fact that the agricultural growing season and the non- 
growing season coincide almost exactly with the periods in which diurnal and 
non-dirunal fumigations respectively, are dominant. The transition from 
dirunal to non-diurnal fumigations and vice versa occurs in September and 
April. Diurnal fumigations sometimes occur during the non-growing season 
but with much less frequency and regularity than during the growing season, 
and at a later hour because of the later sunrise in winter. Similarly, the 
non-diurnal type sometimes occurs during the growing season. Its mani- 
festations are then the same as during the winter, the chief difference being 
that it rarely lasts as long. 

Sulphur dioxide recorders can be used to assist in smoke control during 
both the growing and non-growing seasons. They are more useful in the 
latter season, however, because in a non-diurnal fumigation, the gas usually 
appears at Columbia Gardens some time before it reaches Northport, and 
high concentrations recorded at the former location serve as warnings that 
more sulphur dioxide is being emitted than can adequately be dispersed 
under the prevailing atmospheric conditions. This information may lead to 
a decrease in the amount of sulphur dioxide emitted from the Smelter in 
time to avoid serious consequences. With the diurnal type of fumigations, 
on the other hand, high concentrations of sulphur dioxide may descend 
from the upper atmosphere to the surface with little or no warning, and the 
only adequate protection against this type of fumigation is to prevent ac- 
cumulations of large amounts of sulphur dioxide, either up or down stream, 
at or just before the periods when diurnal fumigations may be expected. 


(c) 
Observations over a period of years have indicated that there is little 
likelihood of gas being carried across the international boundary if the wind 
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in the gas-carrying levels, approximately 2,400 feet above mean sea level, is 
in a direction not included in the 135° angle opening to the westward starting 
with north, and has a velocity sufficient to insure that no serious accumu- 
lation of smoke occurs. A recording cup anemometer and an anemovane 
suspended 300 feet above the surface, 1,900 feet above mean sea level, from 
a cable between the tops of the zine stack and a neighboring lower stack, 
indicate the velocity and direction of the wind reliably except when the 
velocity or direction of the wind at this level differs from that in the gas- 
carrying level 500 feet or more higher. An attempt has been made to use 
the geostrophic wind forecasts made by the Weather Bureau at Vancouver 
for predicting the velocity and direction of the wind at these higher levels, 
but the results, although promising, have not yet been sufficiently certain 
to warrant the use of geostrophic winds as a factor in smoke control. (For 
further details, see Report of the Technical Consultants.) 


(d) 

A very significant factor in determining how much sulphur dioxide can 
safely be emitted by the Smelter is the rate of eddy current diffusion. When 
the rate of diffusion is low, smoke may accumulate in parts of the valley. 
Such accumulations frequently occur up-stream from the Smelter when there 
is a light up-river breeze. 

The main factors governing the rate of diffusion of sulphur dioxide are 
the turbulence and lapse rate of the air. Turbulence is used instead of the 
more homely term gustiness to express the action of eddy currents in the air 
stream. Turbulence, therefore, is expressed in terms of changes in wind 
velocity over definite intervals of time, and may be measured by observa- 
tions on standard anemometers, as has been done during the early stages of 
these meteorological studies. It has been found, however, that different 
observers using this method of measurement were not in agreement when the 
changes in velocity occurred rapidly and were of great intensity. It was 
furthermore found that the sensitivity of standard anemometers was not 
sufficient to give the desired precision. A number of modifications have 
been made which have led finally to the design and construction of an in- 
strument called the Bridled Cup Indicator, which is more sensitive than 
any of the other instruments used, and is also free from personal error in the 
reading of the instrumental record. 


(e) 

There are several limitations to the application of the turbulence criterion. 
On a number of occasions, marked fumigations have occurred when the 
instrument showed that the turbulence was good or excellent. On every 
occasion of that sort which has been studied, pilot balloon observations 
revealed that there was a strong down-river wind from the surface of the 
valley floor to about 2,500 feet above mean sea level. At about 4,000 feet, 
however, the height to which the valley sides reached, conditions were calm 
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or very nearly so. Ordinarily, with good turbulence, the sulphur dioxide 
would be rapidly diffused upward and rise above the sides of the valley 
without difficulty. The non-turbulent condition at 4,000 feet associated 
with the calm layer acts effectively as a blanket, preventing the escape of 
the gas through the top of the valley. The turbulence in the lower layers 
serves then only to distribute the sulphur dioxide more or less uniformly in 
the valley. There is no exit through the top, and the gas moves down the 
valley with no lateral diffusion, in much the same way as if it were flowing 
along in a giant pipe. This type does not occur very frequently, but when 
it does, the sulphur dioxide recorder at Columbia Gardens must be used to 
prevent the building up of high concentrations in the valley. That is the 
type of fumigation which can be controlled most readily by means of such 
a recorder. 


(f) 


Another difficulty with the turbulence condition is that, especially during 
the daytime in summer, the turbulence recorder may indicate very little 
turbulence, but the diffusion may nevertheless be quite satisfactory. That 
is because turbulence does not cover all aspects of diffusion and some other 
factors, such as the lapse rate, must be taken into account. 

Lapse rate, which is the technical term for the change of temperature in 
any given unit interval of height, is inter-related with wind velocity and 
turbulence, but each may contribute separately in the slow carrying upward 
of smoke by means of convection currents. Unfortunately, the measure- 
ment of lapse rate and its application in smoke control have not yet been 
fully developed. (For further details, see Final Report of the Technical 
Consultants.) 


(9) 


The behavior of the air in the valley is influenced also by other general 
meteorological conditions. For example, experience has shown that when 
the relative humidity of the air is high, particularly during periods of rain or 
snow, caution must be used in emitting sulphur dioxide to the atmosphere. 
Again, when the barometer is steady, weather conditions such as wind 
direction and velocity, diffusion conditions, etc., are not liable to change. 
Similarly, unfavorable conditions are likely to persist until the barometer 
changes noticeably. This suggests a generalization which will be found to 
hold not only for barometric changes but also for most of the other factors 
that have been found to influence sulphur dioxide distribution; that fumi- 
gations occur chiefly during the period of disturbance that accompanies 
transitional stages in meteorological conditions. 


(h) 
It has been found by the Technical Consultants that meteorological 
conditions at the Smelter sometimes prevail under which the instrumental 
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readings at the level where the instruments now are or may be located do 
not fully reflect the degree of turbulence in the atmosphere at the higher gas- 
carrying levels. Under those conditions, it is possible that visual observa- 
tions by trained observers may sometimes determine the turbulence more 
accurately. Where by such visual observations the conclusion shall be 
reached that the turbulence at higher levels is definitely better than at the 
level of the instruments, the load can sometimes be safely increased from 
the maximum allowable as determined by the instruments under the régime 
herein prescribed. Conversely, where by such visual observations the con- 
clusion shall be reached that the turbulence at higher levels is definitely 
worse than at the level of the instruments, it will be the duty of the Smelter 
(and to its advantage in lessening risk of injurious fumigation) to reduce the 
load from the maximum allowable as determined by the instruments under 
the régime herein prescribed. 

The Tribunal in the régime has taken into consideration this factor of 
visual observations, to a limited extent and in the non-growing season only. 
If further experience shall show in the future that more use can be made of 
this factor, the clause of the régime providing for a method of its alteration 
may be utilized for a future development of this factor provided it shall 
appear that it can be done without risk of injury to territory south of the 
boundary. 

(7) 

The Tribunal is of opinion that the régime should be given an uninter- 
rupted test through at least two growing periods and one non-growing 
period. It is equally of opinion that thereafter opportunity should be given 
for amendment or suspension of the régime, if conditions should warrant 
or require. Should it appear at any time that the expectations of the 
Tribunal are not fulfilled, the régime prescribed in Section 3 (infra) can be 
amended according to Paragraph VI thereof. This same paragraph may 
become operative if scientific advance in the control of fumes should make 
it possible and desirable to improve upon the methods of control herein- 
after prescribed; and should further progress in the reduction of the sulphur 
content of the fumes make the régime, as now prescribed, appear as unduly 
burdensome in view of the end defined in the answer to Question No. 2, 
this same paragraph can be invoked in order to amend the régime accordingly. 
Further, under this paragraph, the régime may be suspended if the elimi- 
nation of sulphur dioxide from the fumes should reach a stage where such a 
step could clearly be taken without undue risks to the United States’ 
interests. 

Since the Tribunal has the power to establish a régime, it must equally 
possess the power to provide for alteration, modification or suspension of 
such régime. It would clearly not be a “solution just to all parties con- 
cerned” if its action in prescribing a régime should be unchangeable and in- 
capable of being made responsive to future conditions. 
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(3) 

The foregoing paragraphs are the result of an extended investigation of 
meteorological and other conditions which have been found to be of signifi- 
cance in smoke behavior and control in the Trail area. The attempt made 
to solve the sulphur dioxide problem presented to the Tribunal has finally 
found expression in a régime which is now prescribed as a measure of control. 

The investigations made during the past three years on the application 
of meteorological observations to the solution of this problem at Trail have 
built up a fund of significant and important facts. This is probably the 
most thorough study ever made of any area subject to atmospheric pollution 
by industrial smoke. Some factors, such as atmospheric turbulence and 
the movement of the upper air currents have been applied for the first time 
to the question of smoke control. All factors of possible significance, includ- 
ing wind directions and velocity, atmospheric temperatures, lapse rates, 
turbulence, geostrophic winds, barometric pressures, sunlight and humidity, 
along with atmospheric sulphur dioxide concentrations, have been studied. 
As said above, many observations have been made on the movements and 
sulphur dioxide concentrations of the air at higher levels by means of pilot 
and captive balloons and by airplane, by night and by day. Progress has 
been made in breaking up the long winter fumigations and in reducing their 
intensity. In carrying finally over to the non-growing season with a few 
minor modifications a régime of demonstrated efficiency for the growing 
season, there is a sound basis for confidence that the winter fumigations will 
be kept under control at a level well below the threshold of possible injury 
to vegetation. Likewise, for the growing season a régime has been formu- 
lated which should throttle at the source the expected diurnal fumigations 
to a point where they will not yield concentrations below the international 
boundary sufficient to cause injury to plant life. This is the goal which this 
Tribunal has set out to accomplish. 

The Tribunal has carefully considered the suggestions made by the United 
States for a régime by which a prefixed sum would be due whenever the 
concentrations recorded would exceed a certain intensity for a certain 
period of time or a certain greater intensity for any twenty minute period. 

It has been unable to adopt this suggestion. In its opinion, and in that 
of its scientific advisers, such a régime would unduly and unnecessarily 
hamper the operations of the Trail Smelter and would not constitute a 
‘solution fair to all parties concerned.” 


SecTION 3 


In order to prevent the occurrence of sulphur dioxide in the atmosphere 
in amounts, both as to concentration, duration and frequency, capable of 
causing damage in the State of Washington, the operation of the Smelter and 
the maximum emission of sulphur dioxide from its stacks shall be regulated 
as provided in the following régime. 
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I. Instruments 


A. The instruments for recording meteorological conditions shall be as 

follows: 

(a) Wind Direction and Wind Velocity shall be indicated by any of the 
standard instruments used for such purposes to provide a continuous 
record and shall be observed and transcribed for use of the Smoke 
Control Office at least once every hour. 

(b) Wind Turbulence shall be measured by the Bridled Cup Turbulence 
Indicator. This instrument consists of a light horizontal wheel 
around whose periphery are twenty-two equally-spaced curved sur- 
faces cut from one-eighth inch aluminum sheet and shaped to the 
same-sized blades or cups. This wind-sensitive wheel is attached 
to an aluminum sleeve rigidly screwed to one end of a three-eighth 
inch vertical steel shaft supported by almost frictionless bearings at 
the top and bottom of the instrument frame. The shaft of the wheel 
is bridled to prevent continuous rotation and is so constrained that 
its angle of rotation is directly proportional to the square of the 
wind velocity. One complete revolution of the anemometer shaft 
corresponds to a wind velocity of 36 miles per hour and, with eight- 
een equally spaced contact points on the commutator, one make 
and one break in the circuit is equivalent to a change in wind 
velocity of two miles per hour, recorded on a standard anemograph. 
(For further detail, see the Final Report of the Technical Con- 
sultants, p. 209.) 


The instruments noted in (a) and (b) above, shall be located at the 
present site near the zinc stack of the Smelter or at some other location not 
less favorable for such observations. 


(c) Atmospheric temperature and barometric pressure shall be deter- 
mined by the standard instruments in use for such meteorological 
observations. 


B. Sulphur dioxide concentrations shall be determined by the standard 
recorders, which provide automatically an accurate and continuous record 
of such concentrations. 

One recorder shall be located at Columbia Gardens, as at present installed 
with arrangements for the automatic transcription of its record to the Smoke 
Control Office at the Smelter. A second recorder shall be maintained at the 
present site near Northport. A third recorder shall be maintained at the 
present site near Waneta, which recorder may be discontinued after De- 
cember 31, 1942. 


II. Documents 


The sulphur dioxide concentrations indicated by the prescribed recorders 
shall be reduced to tabular form and kept on file at the Smelter. The 
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original instrumental recordings of all meteorological data herein required to 
be made shall be preserved by the Smelter. 

A summary of Smelter operation covering the daily sulphur balances 
shall be compiled monthly and copies sent to the Governments of the United 
States and of the Dominion of Canada. 


III. Stacks 


Sulphur Dioxide shall be discharged into the atmosphere from smelting 
operations of the zinc and lead plants at a height no lower than that of the 
present stacks. 

In case of the cooling of the stacks by a lengthy shut down, gases contain- 
ing sulphur dioxide shall not be emitted until the stacks have been heated to 
normal operating temperatures by hot gases free of sulphur dioxide. 


IV. Maximum Permissible Sulphur Emission 


The following two tables and general restrictions give the maximum 
hourly permissible emission of sulphur dioxide expressed as tons per hour 
of contained sulphur. 


GROWING SEASON 


Turbulence Turbulence Turbulence _— 
Bad Fair Good 
(1) (2) (3) (4) (5) (6) = @) ; 
— Wind Wind Wind favorable 
favorable favorable favorable} and 
favorable 
Midnight to 3 a.m.... 2 6 6 9 9 11 11 
3 a.m. to 3 hrs. after 
0 4 4 4 6 6 
3 hrs. after sunrise to 3 
hrs. before sunset. . 2 6 6 9 9 11 11 
3 hrs. before sunset to 
2 5 5 7 7 9 9 
Sunset to midnight. . . 3 7 6 9 9 11 11 


General Restrictions and Provisions 


(a) If the Columbia Gardens recorder indicates 0.3 part per million or 
more of sulphur dioxide for two consecutive twenty minute periods 
during the growing season, and the wind direction is not favorable, 
emission shall be reduced by four tons of sulphur per hour or shut 
down completely when the turbulence is bad, until the recorder 
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NON-GROWING SEASON 


Turbulence Turbulence Turbulence Turbu- 
Bad Fair Good lence 
Excellent 
(1) (2) (3) (4) (5) (6) Wi @) 
Wind | wind Wind | wind | Wind | wind [favorable 
favorable|{2vorable and 
favorable 
Midnight to 3 a.m.... 2 8 6 11 9 11 11 
3 a.m. to 3 hrs. after 
Cie! a 0 4 4 6 4 6 6 
3 hrs. after sunrise to 3 
hrs. before sunset. . 2 8 6 11 9 11 11 
3 hrs. before sunset to 
Sunset to midnight. . . 3 9 6 11 9 11 11 


shows 0.2 part per million or less of sulphur dioxide for three con- 
secutive twenty minute periods. 

If the Columbia Gardens recorder indicates 0.5 part per million or 
more of sulphur dioxide for three consecutive twenty minute periods 
during the non-growing season and the wind direction is not favor- 
able, emission shall be reduced by four tons of sulphur per hour or 
shut down completely when the turbulence is bad, until the recorder 
shows 0.2 part per million or less of sulphur dioxide for three con- 
secutive twenty minute periods. 

(b) In case of rain or snow, the emission of sulphur shall be reduced by two 
(2) tons per hour. This regulation shall be put into effect immedi- 
ately when precipitation can be observed from the Smelter and shall 
be continued in effect for twenty (20) minutes after such precipita- 
tion has ceased. 

(c) If the slag retreatment furnace is not in operation the emission of 
sulphur shall be reduced by two (2) tons per hour. 

(d) If the instrumental reading shows turbulence excellent, good or fair, 
but visual observations made by trained observers clearly indicate 
that there is poor diffusion, the emission of sulphur shall be reduced 
to the figures given in column (1) if wind is not favorable, or column 
(2) if wind is favorable. 

(e) When more than one of the restricting conditions provided for in (a), 
(b), (c), and (d) occur simultaneously, the highest reduction shall 
apply. 

(f) If, during the non-growing season, the instrumental reading shows 
turbulence fair and wind not favorable but visual observations by 
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trained observers clearly indicate that there is excellent diffusion, 
the maximum permissible emission of sulphur may be increased to 
the figures in column (5). The general restrictions under (a), (b), 
(c) and (e), however, shall be applicable. 


Whenever the Smelter shall avail itself of the foregoing provisions, the cir- 
cumstances shall be fully recorded and copy of such record shall be sent to the 
two Governments within one month. 


(g) Nothing shall relieve the Smelter from the duty of reducing the maxi- 
mum sulphur emission below the amount permissible according to 
the tables and the preceding general restrictions and provisions, as 
the circumstances may require for the prudent operation of the 
plant. 


V. Definition of Terms and Conditions 


(a) Wind Direction and Velocity—The following directions of wind shall 
be considered favorable provided they show a velocity of five miles 
per hour or more and have persisted for thirty minutes at the point 
of observation, namely north, east, south, southwest, and inter- 
mediate directions, that is any direction not included in the one 
hundred and thirty-five (135) degree angle opening to the westward 
starting with north. 


All winds not included in the above definition shall be considered not 
favorable. 


(b) Turbulence—The following definitions are made of bad, fair, good, and 


excellent turbulence. The figures given are in terms of the Bridled 
Cup Turbulence Indicator for a period of one half hour: 


If at any time another instrument should be found to be better adapted to 
the measurement of turbulence, and should be accepted for such measure- 
ment by agreement of the two Governments, the scale of this instrument 
shall be calibrated by comparison with the Bridled Cup Turbulence Indicator. 


VI. Amendment or Suspension of the Régime 


If at any time after December 31, 1942, either Government shall request 
an amendment or suspension of the régime herein prescribed and the other 
Government shall decline to agree to such request, there shall be appointed 
by each Government, within one month after the making or receipt respec- 
tively of such request, a scientist of repute; and the two scientists so ap- 
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pointed shall constitute a Commission for the purpose of considering and 
acting upon such request. If the Commission within three months after ap- 
pointment fail to agree upon a decision, they shall appoint jointly a third 
scientist who shall be Chairman of the Commission; and thereupon the opin- 
ion of the majority, or in the absence of any majority opinion, the opinion of 
the Chairman shall be decisive; the opinion shall be rendered within one 
month after the choice of the Chairman. If the two scientists shall fail to 
agree upon a third scientist within the prescribed time, upon the request of 
either, he shall be appointed within one month from such failure by the 
President of the American Chemical Society, a scientific body having a 
membership both in the United States, Canada, Great Britain and other 
countries. 

Any of the periods of time herein prescribed may be extended by agree- 
ment between the two Governments. 

The Commission of two, or three scientists as the case may be, may take 
such action in compliance with or in denial of the request above referred to, 
either in whole or in part, as it deems appropriate for the avoidance or pre- 
vention of damage occurring in the State of Washington. The decision of 
the Commission shall be final, and the Governments shall take such action as 
may be necessary to ensure due conformity with the decision, in accordance 
with the provisions of Article XII of the Convention. 

The compensation of the scientists appointed and their reasonable expen- 
ditures shall be paid by the Government which shall have requested a deci- 
sion; if both Governments shall have made a request for decision, such 
expenses shall be shared equally by both Governments; provided, however, 
that if the Commission in response to the request of the United States shall 
find that notwithstanding compliance with the régime in force damage has 
occurred through fumes in the State of Washington, then the above expenses 
shall be paid by the Dominion of Canada. 


SECTION 4 


While the Tribunal refrains from making the following suggestion a part of 
the régime prescribed, it is strongly of the opinion that it would be to the 
clear advantage of the Dominion of Canada, if during the interval between 
the date of filing of this Final Report and December 31, 1942, the Dominion 
of Canada would continue, at its own expense, the maintenance of experimen- 
tal and observational work by two scientists similar to that which was estab- 
lished by the Tribunal under its previous decision, and has been in operation 
during the trial period since 1938. It seems probable that a continuance of 
investigations until at least December 31, 1942, would provide additional 
valuable data both for the purpose of testing the effective operation of the 
régime now prescribed and for the purpose of obtaining information as to the 
possibility or necessity of improvements in it. 

The value of this trial period has been acknowledged by each Government. 
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In the memorandum submitted by the Canadian Agent, under date of De- 

cember 28, 1940, while commenting on the expense involved, it is stated 
(p. 8): 

The Canadian Government is not disposed to question in the least the 

value of the trial period of three years or to underestimate the great 


benefits that have been derived from the investigations carried on by the 
Tribunal through its Technical Consultants. 


The Agent for Canada at the hearing on December 11, 1940 (Transcript, p. 
6318) stated: 


We have had the benefit of an admirable piece of research in fumiga- 
tions conducted by the Technical Consultants, and we have had the 
advantage of all of their studies of meteorological conditions. . . . 


The Counsel for Canada (Mr. Tilley), in a colloquy with the American Mem- 
ber of the Tribunal at the hearing on December 12, 1940 (Transcript, pp. 
6493-94) said: 


JupGE WARREN: We stated very frankly to the Agents that we were 
prepared in March (1938) to render a final decision but that we thought 
it would be highly unsatisfactory to both parties to do so unless we had 
some experimentation. 

Mr. Tituey: There is no doubt about that—quite properly, if I may 
say so, with deference. 

JupGE WARREN: We were trying to do this for the benefit of both 
parties. We were prepared to answer the questions. 

Mr. Tituey: Nothing could have been more in the interests of the 
parties concerned than what you did. 


In the memorandum submitted by the United States Agent, under date of 
January 7, 1941, while explaining the reasons for the inability of the United 
States to offer concrete suggestions in relation to a proposed régime, other 
than the régime suggested by the United States, it is stated (p. 11): 


It should be understood that the drafting of this Memorandum has 
not been undertaken in an attempt to minimize the importance of the 
excellent work performed by meteorologists of the Government of Can- 
ada under the direction of the Technical Consultants and their un- 
doubtedly meritorious contribution. .. . 


The Counsel for the United States (Mr. Raftis) at the hearing on December 
9, stated (Transcript of Record, p. 6080, p. 6089): 


I will say at the outset that I believe the meteorological studies which 
we (were?) conducted have been very helpful. They have been un- 
doubtedly gone into at considerable length with a definite effort to put the 
finger on the problem which has been confronting us now for some fifteen 
years. ... As I say, I think these studies have been most helpful, 
because up to that time we had more or less only to leave to conjecture 
what happened when these gases left the stacks; we did not know 
through any definite experiments what became of this gas problem. 
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The scientist employed by the United States, Mr. S. W. Griffin, in his report 
submitted November 30, 1940, relating to the Final Report of the Technical 
Consultants, stated (p. 3): 


Regarding the investigations of the Canadian meteorologists in work- 
ing out the complicated air movements which take place over this ir- 
regular terrain, there can be no doubt of the value of their contribution 
in adding much to the knowledge, both of a fundamental and detailed 
character, to that which previously existed. 

(p. 5) It remains to be determined whether or not the three years 
period of experimentation may eventually bring about a permanent 
abeyance of harmful sulphur dioxide fumigations, south of the interna- 
tional boundary. However this may be, there can be little doubt that 
the knowledge gained in some of the researches described in the report is 
sufficiently fundamental in character and broad in application that, if 
published, the work should be of interest and value to any smelter man- 
agement engaged in processes which pollute the air with sulphur dioxide. 


Part Five 


The fourth question under Article III of the Convention is as follows: 


What indemnity or compensation, if any, should be paid on account 
of any decision or decisions rendered by the Tribunal pursuant to the 
next two preceding Questions? 


The Tribunal is of opinion that the prescribed régime will probably remove 
the causes of the present controversy and, as said before, will probably result 
in preventing any damage of a material nature occurring in the State of 
Washington in the future. 

But since the desirable and expected result of the régime or measure of 
control hereby required to be adopted and maintained by the Smelter may 
not occur, and since in its answer to Question No. 2, the Tribunal has re- 
quired the Smelter to refrain from causing damage in the State of Wash- 
ington in the future, as set forth therein, the Tribunal answers Question No. 
4 and decides that on account of decisions rendered by the Tribunal in its 
answers to Question No. 2 and Question No. 3 there shall be paid as follows: 
(a) if any damage as defined under Question No. 2 shall have occurred since 
October 1, 1940, or shall occur in the future, whether through failure on the 
part of the Smelter to comply with the regulations herein prescribed or not- 
withstanding the maintenance of the régime, an indemnity shall be paid for 
such damage but only when and if the two Governments shall make ar- 
rangements for the disposition of claims for indemnity under the provisions 
of Article XI of the Convention; (b) if as a consequence of the decision of the 
Tribunal in its answers to Question No. 2 and Question No. 3, the United 
States shall find it necessary to maintain in the future an agent or agents 
in the area in order to ascertain whether damage shall have occurred in spite 
of the régime prescribed herein, the reasonable cost of such investigations 
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not in excess of $7,500 in any one year shall be paid to the United States as a 
compensation, but only if and when the two Governments determine under 
Article XI of the Convention that damage has occurred in the year in ques- 
tion, due to the operation of the Smelter, and ‘‘disposition of claims for 
indemnity for damage’’ has been made by the two Governments; but in no 
case shall the aforesaid compensation be payable in excess of the indemnity 
for damage; and further it is understood that such payment is hereby di- 
rected by the Tribunal only as a compensation to be paid on account of the 
answers of the Tribunal to Question No. 2 and Question No. 3 (as provided 
for in Question No. 4) and not as any part of indemnity for the damage to 
be ascertained and to be determined upon by the two Governments under 
Article XI of the Convention. 


Part 


Since further investigations in the future may be possible under the pro- 
visions of Part Four and of Part Five of this decision, the Tribunal finds it 
necessary to include in its report, the following provision: 

Investigators appointed by or on behalf of either Government, whether 
jointly or severally, and the members of the Commission provided for in 
Paragraph VI of Section 3 of Part Four of this decision, shall be permitted 
at all reasonable times to inspect the operations of the Smelter and to enter 
upon and inspect any of the properties in the State of Washington which 
may be claimed to be affected by fumes. This provision shall also apply to 
any localities where instruments are operated under the present régime or 
under any amended régime. Wherever under the present régime or under 
any amended régime, instruments have to be maintained and operated by 
the Smelter on the territory of the United States, the Government of the 
United States shall undertake to secure for the Government of the Dominion 
of Canada the facilities reasonably required to that effect. 

The Tribunal expresses the strong hope that any investigations which the 
Governments may undertake in the future, in connection with the matters 
dealt with in this decision, shall be conducted jointly. 

(Signed) JAN HostIe 
(Signed) CHARLES WARREN 
(Signed) R. A. E. GREENSHIELDS 


ANNEX 


I. Letter from the Members of the Tribunal to the Secretary of State of the 
United States and Secretary of State for External Affairs of Canada, 
May 6, 1941 


TRAIL SMELTER ARBITRAL TRIBUNAL 
UNITED STATES AND CANADA 


710 BurILpInea, 
WasuHinatTon, D. C., 
May 6, 1941. 


Sir: 

The Trail Smelter Arbitral Tribunal has received from its scientific 
advisers in that case, a letter dated April 28, 1941, copy of which is herewith 
enclosed. The members of the Tribunal think that it is their duty in trans- 
mitting this letter to both Governments, to declare that the statement 
contained therein is the correct interpretation of Clause IV, Section 3 
of Part Four of the Decision reported on March 11, 1941. 

Respectfully yours, 
JAN HostIE 
CHARLES WARREN 
R. A. E. GREENSHIELDS 


IT. Letter from the Technical Consultants to the Chairman of the Trail Smelter 
Arbitral Tribunal, April 26, 1941 


REGINALD 8S. DEAN 


1529 ARLINGTON DRIVE 
LAKE City, UTAH 
April 28, 1941. 
Dr. Jan F. Hostiz, 
Trail Smelter Arbitral Tribunal, 
710 Mills Building, 
Washington, D. C. 


Dear Doctor Hostir: 

A critical reading of the text of Part IV, Section 3 (IV) of the decision of 
the Tribunal reported on March 11, 1941, reveals a situation which, after 
careful consideration, we feel should be brought to your attention. Under 
the heading ‘“‘ Maximum Permissible Sulphur Emission”’ it is stated that the 
two tables and the general restrictions which follow give the maximum hourly 
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permissible emission of sulphur dioxide expressed as tons per hour of con- 
tained sulphur. 

If a strict interpretation were placed on this statement as it stands, it 
would lead often to a complete shut-down of all operations at the Smelter. 
For example, if the turbulence is bad and the wind not favorable, no sulphur 
may be emitted. Of course, it was intended that these stipulations were to 
govern Dwight and Lloyd roasting operations. Small amounts of sulphur 
dioxide will necessarily escape from the blast furnace and other operations in 
the Smelter, but these have never been specifically designated in any of the 
régimes which we have laid down, simply because they are insignificant in 
amount. In the orderly administration of this final régime, all who have 
been connected with the previous régimes would take it for granted that 
waste gases normally escaping from other operations would not fall within the 
above stipulation. If, however, the strictest possible interpretation were 
insisted upon the results would not only be disastrous to the Smelter, but 
clearly outside of the intended scope of the régime. Tail gases have been 
recognized all along as a normal part of the smelting operation. 

The situation would be fully clarified if the following changes were made 
in the statement on page 74, Section 3 (IV): The following two tables and 
general restrictions give the maximum hourly permissible emission of un- 
treated sulphur dioxide from the roasting plants expressed as tons per hour 
of contained sulphur. 

I regret that such a possible interpretation of the régime was not noted by 
us when it was being formulated. It is brought to your attention now in 
order to put on record this possible misinterpretation of the régime as it is 
now worded. 


Yours sincerely, 


Rosert E. Swain 
R. S. DEAN 
Technical Consultants. 


BOOK REVIEWS AND NOTES 


Digest of International Law. By Green Haywood Hackworth, Legal Ad- 
viser of the Department of State. 2 Vols. Dept. of State Publications 
Nos. 1506 and 1521. Washington: Government Printing Office, 1940 
and 1941. pp. ix, 803; v, 829. $2.00 (Vol. I); $1.75 (Vol. II). 

The publication of these two long-awaited volumes, which are understood 
to be the precursor of five others that are to complete the series, will be a 
source of real satisfaction to workers in the field of international law. ‘‘For 
the most part,’’ according to Mr. Hackworth, ‘‘the Digest represents the 
position of the Government of the United States on the subjects discussed 
as revealed by the voluminous records of the Department of State and to a 
lesser degree by decisions of the Federal courts, opinions of the Attorneys 
General, etc.”” He has given attention to the historical and factual settings 
of the material presented as a means, he declares, of enabling the reader to 
make proper evaluation of opinions and pronouncements. He has, more- 
over, also gone far beyond the range of such materials, printing, for example, 
the relevant views of the Permanent Court of International Justice, as well 
as those of some foreign domestic tribunals, and occasionally also the views 
of commentators. 

Following the path blazed by Dr. Francis Wharton, and Professor John 
Bassett Moore, Mr. Hackworth has carried on their invaluable explorations 
by investigation of materials to cover an extended period of some thirty- 
five years. A work of such wide scope could not, he declares, ‘‘be accom- 
plished by the labors of a single worker’’; and he accordingly, with charac- 
teristic generosity and candor, acknowledges his indebtedness to ‘‘a small 
group of energetic and resourceful people engaged in research.” ! 

On Mr. Hackworth, however, has rested the full burden as editor, judge, 
appraiser and expositor. He has borne it well. The result is an achieve- 
ment of great distinction and lasting value which bears his own imprint 
as the fruit of his own labor and thought. 

The two initial volumes of the Digest do not purport to be a commentary, 
but rather a compilation of documents. These are by no means confined to 
discussions of problems of international customary or conventional law. 
They frequently concern the domestic statutory law of the United States 
and embrace data interpretative of it. Enunciations of international law by 
the Legal Adviser are illuminating whenever made; but they are relatively 
infrequent. It is hoped that in the future volumes he may be disposed to 


1 Mr. Hackworth mentions as in that group Miss Marjorie Whiteman, Mr. Durward V. 
Sandifer, Miss Katherine B. Fite, Mr. Sidney D. Spear, Mr. John H. Halderman, Mr. Wil- 
liam W. Bishop, Jr., Mr. John Maktos, Mr. Frederick M. Diven, Mr. E. Barbour Hutchison, 
and Miss Alberta Colclaser, as collectors and analyzers of vast quantities of material. 
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express himself far more often. It must be constantly borne in mind, how- 
ever, that the Legal Adviser of the Department of State can not appropri- 
ately offer critical comment on the stand in law taken by his own Govern- 
ment. Thus, when he is confronted with a conflict of opinion between the 
Supreme Court of the United States and the Department of State relative to 
a rule of international law, he can hardly do more than record the fact and 
point to the views of both. (See, for example, materials, Vol. II, Section 
173, on Exemptions from Territorial Jurisdiction of ‘‘Other Public Vessels.’’) 
It is a happy feature of the Digest that it offers food for thought rather than 
directions for thinking. Accordingly the reader feels that he is free to make 
his own deductions from the wealth of materials; and if in attempting to do 
so he finds himself confronted with no easy task, he enjoys the satisfaction 
of realizing that the editor has not sought to deprive him of it. 

Volume I embraces five chapters that pertain, respectively, to Interna- 
tional Law; States, Territories and Governments; Recognition; Territory 
and Sovereignty of States; and National Jurisdiction and Territorial Limits. 
Volume II embraces Chapters Six to Eight, inclusive, pertaining to National 
Jurisdiction; Exemptions from Territorial Jurisdiction; and The High Seas 
and Interoceanic Canals. In his Preface, Mr. Hackworth adverts to the 
fact that, as a departure from the arrangement followed in the earlier Digests, 
chapters on Domicil, Conventional and Diplomatic Relations, and Inter- 
vention have been omitted, adding, however, that ‘‘material on those sub- 
jects is incorporated at appropriate places in other chapters.”” Whenever 
documents contained in the Digest have been printed elsewhere as public 
documents, as in the volumes pertaining to the Foreign Relations of the United 
States, reference to the fact is noted, and the reader so aided when consulting 
the latter. It is announced that an Index to the entire Digest will be found 
in the final volume. 

Highly illuminating are the materials which are offered in relation to vari- 
ous phases of Recognition (Vol. I, Chap. III); and they are occasionally 
interspersed with authoritative statements by Mr. Hackworth, summarizing 
the practices of his country, or modifications of its policy. (See, for exam- 
ple, Vol I, pp. 174, 190, 327, and opinion of the Legal Adviser, p. 351.) 
Interesting material is assembled concerning Polar and Subpolar Regions 
(Vol. I, Section 67) in which is disclosed the recent reservations by the United 
States, of “rights which it or its citizens may have” in particular areas. 
(Vol. I, p. 460.) The legal status of the Guano Islands appertaining to 
the United States, in the light of the statutory law, is faithfully dealt with. 
(Vol. I, Section 77.) The arbitration of Latin-American boundary disputes 
has inspired the offering of numerous documents relative to the matter (Vol. 
I, Section 105); and the boundary problems confronting the United States 
on both its northern and southern frontiers have been considered. (Vol. 
I, Sections 106-107.) Documents on the jurisdictional rights of a State 
in the variety of situations that constantly confront it are numerous and 
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revealing (Vol. II, Chap. VI); as well as those pertaining to exemptions from 
territorial jurisdiction. (Vol. II, Chap. VII.) Occasionally a fresh problem 
is revealed which may not be generally known to have arisen, such as that 
growing out of a British assertion in 1932, of a right to levy light dues for 
every occasion on which a ship passed and derived benefit from certain 
lighthouses and buoys situated on or near the coast of the Bahamas and the 
Leeward Islands. (Vol. II, pp. 270-272.) In the treatment of Asylum 
in Embassies and Legations, there is printed the authoritative expression 
of the views of the Department of State, of January 27, 1925. (Vol. II, 
628.) Careful attention and numerous documents are devoted to the Na- 
tionality of Vessels (Vol. II, pp. 724-769) ; and they are but a fragment of the 
large chapter (VIII) on the High Seas and Interoceanic Canals. These 
are mere tidbits with which to whet the appetite of those who profess 
an interest in international] law and seek light thereon. 

At a time when a vast war is engrossing the attention of society within 
as well as without America, inspiring the frequent declaration that interna- 
tional law has ceased to be, it is a happy augury that the Legal Adviser 
of the Department of State should, with its approval and desire, publish 
the initial volumes of a series dedicated to the effort to reveal what the United 
States conceives that law to be. The time was never more opportune for 
such a service. Thus far it has been performed in masterly fashion. We 
see in the making one of the really great American contributions to the litera- 
ture on the law of nations. - CHARLES CHENEY HYDE 


El Derecho Internacional Piblico ante la Corte Suprema. By Isidoro Ruiz 
Moreno (h). Publication of the Instituto Argentino de Derecho Inter- 
nacional. Buenos Aires: Imprenta de la Universidad, 1941. pp. xxii, 
373. 

A number of excellent general treatises on international law have in the 
past been contributed by Latin American authors, but up to the present 
time it has been practically impossible to ascertain what questions of 
international law have come before Latin American courts and what deci- 
sions have been rendered. This deficiency has now been brilliantly supplied 
with respect to the Argentine Republic by the book of Dr. Ruiz Moreno (h). 

The author takes up the various subjects of international law which have 
been considered by the Argentine Supreme Court, explains them from a 
theoretical standpoint with a careful citation of authorities, and thereupon 
quotes from the decisions of the Supreme Court, and comments on these 
decisions. In addition—and this feature renders the book all the more in- 
teresting to the American student—he establishes comparisons with United 
States decisions by pointing out how similar questions have been decided by 
the Supreme Court of the United States. In this manner he discusses, 
among other subjects, the Sources of International Law, Territorial Jurisdic- 
tion, Jurisdiction over Vessels, Immunity of Foreign States from Suit, 
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Extradition, Diplomatic and Consular Immunity, Nationality of Women 
and of Corporations, Rights and Duties of Aliens, and various questions 
arising during foreign and domestic wars. 

Among the unusual cases reported is that of La Pilcomayo, where part of 
the crew of a Chilean warship in the port of Buenos Aires mutinied in sym- 
pathy with a Chilean revolutionary faction: the mutineers having been tem- 
porarily delivered to the Argentine authorities for safekeeping, the court in a 
luminous opinion ordered them freed on habeas corpus. In other cases it 
was decided that even though an Argentine woman marrying an alien retains 
her Argentine citizenship, she may nevertheless be regarded as an alien 
for jurisdictional purposes when community property or the defense of her 
rights is involved. There are likewise important recent decisions upholding 
the acts of de facto governments. 

The author does not hesitate to condemn reasoning of the Supreme Court 
which he considers incorrect or obsolete, as when he severely criticizes decla- 
rations of the court maintaining the fiction of exterritoriality of merchant 
vessels and foreign legations, and refers with approval to contrary decisions 
of the United States Supreme Court. 

The book will prove useful and valuable both as a work of reference and as 
an auxiliary textbook. Although the index is better than is usually the 
case in South American books, the value of future editions would be en- 
hanced if it were made still more comprehensive. It is to be hoped that the 
author may contribute a similar book on private international law. 

ScHOENRICH 


Sea Power in the Machine Age. By Bernard Brodie. Princeton: Princeton 

University Press, 1941. pp. viii, 466. Index. $3.75. 

This reviewer was quite fascinated by Mr. Brodie’s book which, as the 
subheading on the jacket announces, tells the ‘‘story of naval inventions in 
terms of world strategy and national survival.” It is a book especially 
useful to “‘landlubber” international lawyers who talk and write about tor- 
pedoes, mines and submarines, mainly from a knowledge of treaties instead 
of from actual experience. The account of the development of the instru- 
ments of modern warfare from the introduction of the steam war vessel to 
that of the naval airplane is clearly and expertly told. The technical de- 
scription is not difficult, even for an unscientifically-minded layman; only in 
the chapter dealing with new ordnance did this reviewer find the going a 
bit steep, and there he wishes that the author might have taken more time 
to explain at greater length about such things as “‘rifling”’ and the use of 
slow-burning powders. 

Mr. Brodie believes that the introduction of steamships into the navies of 
the world was much more important than the adoption of armor. He feels 
that too much stress has been placed upon the latter and he devotes con- 
siderable space at the beginning of the volume to the story of the steam 
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warship and the effect of this type of craft upon both naval strategy and in- 
ternational politics. Elimination of the factor of wind in naval battles is 
something few landsmen bother to think about, but the author, with a 
wealth of absorbing detail, shows how important and fundamental a change 
this was. He is strong in his opinion that the classic battle of the Monitor 
and the Merrimac was not the turning point in naval history, as the school- 
books tell us, but was chiefly important, paradoxically, because it was in- 
conclusive. There were many armor-clad warships in use before this famous 
encounter took place and wooden ships continued to be built and put into 
service for several years thereafter. 

In addition to presenting an illuminating account of technical develop- 
ments and a storehouse of useful information about mines, torpedoes, sub- 
marines, naval ordnance, armorplate, etc., Mr. Brodie comes to some signifi- 
cant conclusions about the impact of the naval revolution upon world 
politics. To enumerate but a few of the consequences: dependence of 
steam navies upon fuel enhanced the value of bases; nations with reserves of 
coal and iron had a great advantage in the naval race; the rapid technical 
changes during the last part of the nineteenth century enabled hitherto unim- 
portant naval powers to reach a position of eminence “‘by essentially mod- 


erate efforts . . . because there were no arrears to be made up,”’ so fast was 
existing matériel becoming obsolete; and “‘moreover, the evolution of naval 
matériel . . . tended steadily to favor that power operating in home waters, 


a factor to which Japan and the United States were neither unawake nor 
unresponsive” (p. 257). 

The book is up to date and brings the reader down as far as the battle of 
Mattapan in the early spring of 1941. Not the least interesting sections of 
the volume are those which deal with the naval aspects of both the World 
War and the current conflict. Mr. Brodie does not think that the airplane 
has made the battleship an outmoded instrument. He cites impressive 
data dealing with air attacks on surface craft in the present war in support 
of his belief that ‘“‘the surface fleet at sea was by no means as much im- 
periled by bomber attack as had been generally supposed” (p. 424), and he 
offers the conclusion that “air power used in conjunction with surface fleets 
is an aid to the superior fleet rather than to the inferior” (p. 425). Ex- 
perts may disagree with Mr. Brodie’s appraisal of the relative merits of sur- 
face, air and submarine vessels, but international lawyers can learn a lot 
from such a lucid and stimulating work as this. Payson 8. WILD 


The Causes of the War. By Arthur Berriedale Keith. London, Edin- 
burgh, Paris, Melbourne, Toronto, New York: Thomas Nelson & Sons, 
1940. pp. xvii, 554. Index. 12/6. 

This volume analyzes the factors which led to the present war and gives 

& narrative history of the diplomatic incidents between the Great Powers 

from the close of the first World War to the beginning of the second. The 
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first part outlines the several causes and motives of German aggression, 
from “war guilt’’ to the personality of Hitler. The second describes the 
effort to establish collective security and its failure. This is the least satis- 
factory section of the book. The treatment of the topics is conventional, 
and while too brief to be of value to the student, fails to show clearly the 
relation between the events described and the outbreak of the war. The 
third part discusses Germany’s successive aggressions, 1935-39, and the 
immediate cause of hostilities. The chapter on Germany and Poland, a 
hundred pages in length, is valuable and the most interesting in the volume. 
The author severely criticizes his own government. He is a consistent op- 
ponent of appeasement, and states that both the British and the French 
Governments showed lack of loyalty as well as bad policy in regard to Ethi- 
opia and Czechoslovakia. On the other hand, the British guarantee to 
Poland ‘‘should not have been accorded, except on condition that Poland 
was prepared to be guided by British advice in regard to her relations with 
the U.S.S.R.” (pp. 416-17). For the failure of the negotiations with Russia 
in the summer of 1939, the British and, in an even greater measure, the 
Poles were chiefly responsible. 

The author’s conclusions are: (1) ‘‘the German people, under the leader- 
ship of a man of disordered genius”’ entered “‘into a course of action aiming at 
world hegemony . . .”’ (p. vii); (2) nevertheless, war would not have resulted 
“had Britain and France remained faithful to their traditions, and had they 
honorably fulfilled their clear obligations . . .” (p. viii), especially had the 
British Government refused to acquiesce in the remilitarization of the 
Rhineland (p. 483). But if the German people were determined to obtain 
world hegemony and Great Britain and France were determined to prevent 
them, a war would probably have resulted in due course in any case. Im- 
portant as is the diplomacy of this period, it would be helpful to consider 
factors which may be more fundamental, such as the conditions existing in 
the totalitarian countries—the collapse of democracy, the despair of the 
middle class, and the loss of faith in the existing political, economic and so- 
cial structure; and to analyze the causes which led to this situation and the 
means which might have remedied it. 

The book shows some signs of hasty writing. Its chief value is that it 
gives the personal views of its distinguished author on the diplomatic issues 
in the period preceding the war. GeorGE H. BLAKESLEE 


Britain: A Study of Foreign Policy from the Versailles Treaty to the Outbreak 
of War. By E.H. Carr. London, New York, and Toronto: Longmans, 
Green & Co., 1939. pp. ix, 196. $2.00. 

This modest volume presents a survey of British foreign policy in the 
twenty years which divide the Treaty of Versailles from the outbreak of war 
in September 1939. It is not merely a history of policies pursued but a 
critical analysis of those policies. The time is still much too early, as the 
author would be the first to recognize, to write a definitive history of British 


BOOK REVIEWS 743 


policy between the wars or to pass final judgment upon that policy. Its 
broad outlines are clear enough, however, and Professor Carr does not fail 
to set forth its failures and shortcomings. Professor Carr also delves deeply 
into the inherent difficulties in the conduct of foreign policy by a democracy. 
Recognized before 1914 as beyond the scope of party controversy, British 
foreign policy in the twenties became a party issue of first importance. 
British policy with respect to the Soviet Union, for example, became “a 
shuttlecock of party politics.’ The Anglo-Soviet negotiations in 1939 
illustrate, in the author’s opinion, a reductio ad absurdum of the democratic 
control of diplomacy. While a firm believer that democracy must remain 
in ultimate control, Professor Carr is convinced that means must be devised 
by which vital and delicate negotiations shall not be imperiled by a fire of 
exhortation from Parliament or the public. 

Since Britain’s major interests lie outside the continent of Europe, Profes- 
sor Carr very logically begins his study by considering Britain’s position 
as a world power. Then follow chapters on British economic policy, Britain 
and the League, and finally Britain’s European policy. He concludes with 
a short chapter, ‘“The Descent into War’’, which is hardly more than an outline 
of events immediately leading up to September 3. British policy in Europe 
from Versailles to Munich, Professor Carr says, remained faithful to its 
traditional purpose of preventing the domination of the continent by a 
single power; so long as no dominant power emerges Britain is content to 
have no active European policy. Down to the Nazi revolution the line of 
least resistance was to follow the lead of France; from 1935 onwards the line 
of least resistance was to acquiesce in successive German faits accomplis. 
The most disastrous feature of British foreign policy from 1933 to 1937 was 
the unending series of unimplemented protests and condemnations which 
sadly ‘‘depreciated the currency of British foreign policy.”” Foreign Office 
phrases, which once would have been equivalent to an ultimatum, now be- 
came no more than pious preachments and were treated accordingly. Pro- 
fessor Carr holds the Opposition accountable, ‘‘to an even greater degree 
than the Government,’’ for this fatal inconsistency between strong words 
and weak actions. Professor Carr deals gently indeed with the policy of 
appeasement and passes over lightly the now incomprehensible lack of fore- 
sight of British policy. In a book so brief some sacrifice of details to general- 
ities is inevitable. On the whole the book is marked by profound judgment. 
Professor Carr has made a most useful contribution to the literature on 
British foreign policy. Rosert B. STEWART 


The Internment of Aliens. By F. Lafitte. New York: Penguin Books, 1941. 
pp. 256. 25¢. 

Mr. Lafitte describes the zigzag policy of the British Government in 
handling the Axis alien problem during the present war. First, the period 
of court classifications from September, 1939, to May, 1940. In that time 
out of 74,000 technically enemy aliens, mostly refugees from Nazi oppres- 
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sion, 2000 were interned. During the second period of blitzkrieg hysteria 
and military rule, from May, 1940, until August, 1940, the vast majority of 
genuine refugees were considered too potentially dangerous to be permitted 
any kind of freedom at all. More than 30,000 were interned; 7,600 male 
internees out of this figure were deported to Canada or Australia, together 
with civilian and military prisoners of war. On July 2, 1940, the liner Aran- 
dora Star, on its way to Canada with 1,500 German and Italian internees on 
board, was torpedoed and sunk by a Nazi U-boat. The third period was 
that of sharp criticism against the wholesale internment, e.g., in the eighteen 
sittings of the Parliament between July 10 and August 22, 1940, only was one 
free from attacks against the internment of friendly but technically enemy 
aliens. The result of this criticism was a new policy, inaugurated in August, 
1940. Mr. Lafitte’s book, which covers the period down to August, 1940, 
analyzes the official attitude and its bad consequences for the British war 
efforts and suggests a more just, a more democratic and a less harmful policy. 

In fact, the British attitude against refugee aliens has changed entirely 
since the critical stage of August, 1940. Most of the internees were released, 
many deported internees returned from Canada back to England. Now 
their services and abilities are used in the British war effort. Many are 
soldiers or members of the auxiliary forces, e.g., a refugee professor of inter- 
national law is on night service as a fire watcher, some college girls from 
Berlin and Vienna are members of the Home Guard; scientists play an 
important réle in the field of anti-Nazi and anti-Fascist propaganda and in 
other war services. 

The review of Mr. Lafitte’s book would be incomplete without drawing a 
parallel to the Axis alien problem in our own emergency. In the present 
alien registration of the United States, there are approximately 285,000 
Germans and about 750,000 Italians. ‘‘We have less excuse than ever 
before to act hastily or without discrimination,” says Mr. Earl G. Harrison, 
who served as Director of Alien Registration in the Department of Justice, 
in his article ‘“‘ Axis Aliens in an Emergency,” published in Survey Graphic, 
September, 1941. He adds: ‘Various governmental agencies are coéper- 
ating in analyzing the activities of all non-citizens, including memberships 
in organizations.” The result of this investigation will become some day 
of utmost importance. Today we know already that the large majority of 
the 1,035,000 Axis aliens are faithfully and fundamentally convinced 
“anti-Axis pro-Americans” and only a small percentage are “‘real Axis 
aliens.” Rosert M. W. KemMPNER 


A Quest for International Order. By Jackson H. Ralston. Washington: 
John Byrne & Co., 1941. pp. 205. $2.00. 
The author played a prominent part in the development of international 
law as Agent for his Government, as Arbitrator and as author of that stand- 
ard digest of international law cases The Law and Procedure of International 
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Tribunals. Eighteen years ago he also published Democracy’s International 
Law. “The conclusions then reached,”’ says the author, ‘‘have broadened 
and deepened with reflection and the passage of years and have now brought 
about the production of the present volume.’’ In his conception, ‘‘the 
only reality is in the individuals who compose the body of the nation”’ 
(p. 4); the only righteous purpose of society is ‘‘an equal share in the offer- 
ings of nature and the highest degree of comfort...” (p. 192). The 
test of what is or is not ‘‘real law”’ (as distinguished from ‘ordinary rules 
of action and adjective law’’) is not determined ‘‘ by customs or the writings 
of men” (p. 18). The sanctity of this natural law, as perceived by reason 
“based upon experience and observation”’ (p. 25), is independent of imme- 
diate physical sanctions (p. 19). The essential sanction is immanent; 
“wrongful national action brings in its wake jealousies, enmities, distrust, 
loss of trade and—war’”’ (p. 58). 

As the author rightly says (p. 39), ‘‘it is only by idealization that future 
progress is made.’ May not more harm than good result, however, from 
a disparaging survey of international law as it stands? Assuming that it 
were ‘‘a jumble of contradictions and inefficiencies”’ (p. 186), it would, such 
as it is, seem to be the only solid foundation for further development. Great 
crises may be the occasion for bold and successful creation. But the very 
nature of law necessitates attentive consideration for what has grown out 
of the past, lest our effort become divorced from realities. It is indeed to 
be deplored that man has not yet acquired the same sense of morality in 
appraising individual conduct and national conduct. This is the lectmotif 
of the book. But, as Professor H. E. Carr recently pointed out in The 
Twenty Years’ Crisis, little is to be gained by ignoring these fundamental 
sociological data. They can only be corrected gradually. 

Mr. Ralston is undoubtedly right in contending that the result of a society 
of sovereign states must be complete anarchy (p. 56), and that the League 
of Nations, ‘“‘feeble as it proved to be” (p. 56), was a step in the right 
direction. He is particularly impressive when he emphasizes the need for 
stronger international organization: ‘‘ We have given heed to the demands of 
many small nations for independent government. We have done so with- 
out stopping to consider whether or not their creation as separate entities 
was calling into existence new trade barriers; new obstacles to natural 
growth; multiplied forms of national selfishness, and therefore offering new 
causes for war”’ (p. 105). 

We would exceed the scope of this note if we tried to analyze the author’s 
suggestions for the future in any detail. His name and their intrinsic in- 
terest should commend their careful examination to all students of interna- 
tional government. They will find, I think, that excellent as many are, 
there is once more a general tendency (p. 199) to minimize the rdéle that 
military force must play in the maintenance of law and order. International 
order is but a name—welfare states or no—unless unchallengeable military 
force stands behind it. JAN HostTI£ 
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War and Society. Proceedings of the Institute of World Affairs, Eight- 
eenth session. Rufus B. von KleinSmid and Charles E. Martin, Coeditors. 
Los Angeles: University of Southern California, 1941. pp. x, 299. $3.00. 


The Institute of World Affairs has performed a useful service in contin- 
uing the publication of its proceedings, which cover a week’s discussion of 
some 120 experts, semi-experts and laymen participating in the 18th session 
of the Institute. The volume is appropriately entitled War and Society, 
though inevitably the subject is viewed from the standpoint of the United 
States, and appraised with regard to its implications for American policy. 

The speeches and discussions reveal a valiant attempt to come to grips 
realistically with the basic problems now challenging us on the cultural, 
economic, political and strategic fronts. Totalitarianism gets short shrift, and 
there is no evidence of a disposition to abandon the democratic way of life, 
though the threats to it are universally recognized. Weare warned by Karl 
Brandt not to expect “‘power economies” to break down ‘“‘because of their 
own inherent weaknesses.’”’ Their menace can be banished ‘‘only by 
diplomatic and military defeat of the political régimes of which they are one 
manifestation.’’ Douglas Miller says ‘‘there is no such thing as having pure 
economic relations with the totalitarian states.’”’ Real Admiral Blakely 
reminds us that ‘‘the proper first line of defense is far from our shores and 
on the sea,’’ and thinks that Guam, if fortified, would have ‘enormous 
strategic value in an Oriental campaign.”” Henry F. Grady assures us that a 
British victory will provide superior opportunities for post-war reconstruc- 
tion of the world along democratic lines. J. B. Condliffe warns against 
accepting the doctrine of regionalism in this hemisphere, for he regards it as 
an ‘“‘escape from world responsibilities.’’ According to Ralph H. Lutz, the 
cultural heritage of the German people “hangs in the balance and may 
suffer the fate of many great civilizations of the past.’’ Arthur Sweetser 
delves boldly into the problems of ‘‘Our future international society.’’ He 
lays down some fundamentals and challenges us to ‘‘a complete revolution 
of thought and philosophy.”’ ‘Peace is not an unconscious Nirvana or a 
static somnambulance; it is in itself a conflict, a constant effort to har- 
monize different views and to lead people to accept changes peacefully. 

Many other thought-provoking contributions are made. The round 
table summaries are much less effective than the lectures, perhaps because 
they lack a pattern of thought and fail in perspective. Taken as a whole, 
the lectures and discussions constitute an interesting and instructive cross- 
section of the thinking of leaders of thought chiefly on the Pacific Coast of 
the United States. Isolationists, pacifists and pro-Nazis will derive little 
aid and comfort from the volume. G. Bernarp NOBLE 


War and Diplomacy in Eastern Asia. By Claude A. Buss. New York: 
Macmillan Co., 1941. pp. xii, 570. Bibliography. Index. $5.00. 
This volume gives an excellent comprehensive account of recent events 

in Eastern Asia, together with brief historical introductions to them and an 
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exposé of the international policies which they reveal. The statements of 
fact show that the author has been able to avail himself not only of general 
but of official and quasi-official sources of information. The work is thus a 
scholarly one, but, apparently, is designed for the general reader rather than 
for the specialist, for, in many cases, no attempt is made to declare the 
sources of information or even to indicate precisely the authors of the 
quotations. In the main, the picture which Mr. Buss produces is the same 
as that presented by such other recent authors as W. H. Chamberlain, John 
Gunther, W. C. Johnstone, H. M. Vinacke, G. W. Steiger, and A. W. Gris- 
wold. It is to be noted, however, that little attempt is made to criticize in 
an omniscient manner the wisdom of the policies pursued by the interested 
Powers — a feature which is not absent from some of the other works which 
have been mentioned. 

Despite its general excellence, certain topics would appear to have been 
very inadequately treated, and certain statements of fact—or, rather, deduc- 
tions—are, to the reviewer’s mind, without justification. Thus, as an ex- 
ample of the first, the so-called Monroe Doctrine of Japan receives almost no 
critical examination. As examples of the second, are the statements (p. 
209) that Secretary of State Stimson, when he asserted the close interrelation 
of the agreements reached with Japan as a result of the Washington Con- 
ference, declared that the Nine Power Treaty might be regarded as termi- 
nated; and that Great Britain’s attitude with regard to the handling of the 
Manchurian controversy was responsible for Japan’s later resentment 
against her (p. 302). So, also, the reviewer would question the statement 
(p. 526) that ‘‘ Most people in the United States have no serious convictions 
about affairs in the Orient.’”’ Perhaps the most interesting chapters of the 
book are: Chapter IV in which is given a detailed account of Japan’s dis- 
regard, since 1937, of the rights and interests of other Powers in China, and 
Chapter VI, in which are described the devious and opportunist policies 
which, in recent years, Japan has pursued. 

Mr. Buss, at present Executive Assistant to the High Commissioner of the 
Philippine Islands, has spent some time in the Far East under circumstances 
which have supplied him with considerable first-hand, or nearly first-hand, 
information. It is, therefore, worth while to quote his statement (p. 67) 
that “the military penetration of Japan into China has been characterized 
by extreme brutality and utter ruthlessness.’ Also, his statement (p. 195): 
“China’s nationalism is different from Japan’s nationalism. To Japan, 
nationalism means security and prosperity through imperial expansion, 
through aggrandizement on the Asiatic continent. For China, nationalism 
means self-preservation leading to freedom and international equality.”’ 

W. W. WILLouGHBY 
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The China of Chiang K’ai-shek: A Political Study. By Paul M. A. Linebar- 
ger. Boston: World Peace Foundation, 1941. pp. xii, 449. Glossary. 
Index. Cloth, $2.50; paper, $1.00. 

Much has been written about the life and personality of Chiang K’ai-shek, 
but few works have dealt with the institutions, the political parties and the 
factions which make up the government headed by the Chinese General- 
issimo. Dr. Linebarger omits personalities and has successfully analyzed 
these institutions, organizations and factions. After a brief historical 
chapter which provides the setting for his study, Dr. Linebarger proceeds to 
describe and analyze the Chinese National Government. He discusses suc- 
cessively constitutional development, political organs, consultative and 
administrative organs and provincial, local and special area governments. 
His description of these agencies is aided by diagrams and charts. 

The most significant part of Dr. Linebarger’s study deals with the political 
forces which give life to China’s political structure. First, the author pre- 
sents a clear and objective analysis of the Kuomintang Party with a discus- 
sion of intra-party groups and factions. He concludes that, “‘despite de- 
merits (Kuomintang rule) is the first stable government modern China has 
had and (is) China’s chief tool of defense today” (p. 158). 

Next, the author presents a succinct picture of the Communist Party— 
its organization and principles. He also includes a discussion of minor 
parties, about which little is written outside of China. Dr. Linebarger’s dis- 
cussion of the governing institutions of the Japanese and pro-Japanese is 
excellent and is the result of first-hand observation. A chapter on ‘‘extra- 
political forces” includes a brief analysis of mass education, rural recon- 
struction, and an excellent summary of the organization and work of the 
Chinese Industrial Coéperatives. The author feels that this last movement 
is the nearest approach to realization of Dr. Sun Yat-sen’s third principle of 
the ‘‘ People’s Livelihood” that has yet appeared in China. The study is 
concluded with an interesting chapter comparing the personalities and 
political principles of Sun Yat-sen and Chiang K’ai-shek, and the author ends 
with a plea for stronger American support of China in her struggle against 
Japan. Of almost equal value with the text is the inclusion of 140 pages of 
documents, most of which have not previously been translated into English. 

This book is a valuable addition to the literature of Far Eastern govern- 
ments. It shows clearly the results of ‘“‘on-the-spot” investigations and 
reflective thinking. It is confined primarily to a description and factual 
analysis of Chinese government and politics. This may disappoint some 
readers who prefer opinions and interpretations to facts, but the author’s 
presentation should be appreciated by all serious students of Far Eastern 
affairs. WituiaM C. JOHNSTONE 


Dollars in Latin America. By Willy Feuerlein and Elizabeth Hannan. 
New York: Council on Foreign Relations, 1941. pp. vii, 102. 
This is a detached, objective and concise study of the fate of American 
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loans and direct investments, together now amounting to about four billion 
dollars, in the countries of Latin America. It presents a diagnosis of the 
forces which have crippled and continue to threaten foreign investment, 
such as super-nationalistic policies, an accelerated ‘‘social”’ reform, economic 
controls, attempts to escape from and minimize foreign financial control 
in key industries. It ends with a suggestion of how future foreign invest- 
ment, without which these countries cannot prosper, may be invited and 
made reasonably safe—a compromise between the demand for domestic 
management and control and the rights oi foreign capital. 

The authors point out that foreign investment is not “‘safe’”’ in ‘ Mexico, 
Chile, Peru and Bolivia,” although for Peru little evidence is supplied. 
The momentary political interests of the United States, the authors suggest, 
have induced a somewhat lukewarm diplomatic protection of American 
investments against illegalities like confiscation and quasi-repudiation, but 
point out that the current substitute—political investment of taxpayers’ 
money to enhance the local economy—is not the long-run solution. It may 
be suggested that unless foreign capital is treated according to law and 
equity, including international law, it will find other outlets, and any govern- 
mental political investment carries dangers of a worse imperialism. Yet 
there is no doubt that it is wise for the United States to build up Latin 
American economies in mutually helpful ways. 

The Bolivian Supreme Court refused to pass on the merits of the decree 
cancelling the concession-contract (p. 75) by tossing off the decision on the 
alleged inadequacy of the power of attorney and the failure to obtain prior 
consent to the assignment of the concession in 1922, a palpable evasion. 
No American interest, so far as the reviewer knows, has demanded military 
sanctions against Mexico (p. 81). No oil agreement was ever reached with 
Mexico (p. 85), and the one suggested by the negotiators and repudiated by 
both principals—yet cautiously approved by the authors for other cases— 
would leave foreign capital under local management, not a hopeful solution 
and almost certain to be declined. Police power and taxation on a basis of 
equality give the local authorities adequate protection against exploitation; 
the desire for ‘economic emancipation’ is likely to prove more romantic than 
practical, and is generally a vague cover for getting something for nothing, 
with injury to all interests concerned. The obligation of contract, tempered 
by an honest, non-discriminatory use of the police power, is still the only 
guaranty of an effective investment policy. This useful study opens a wide 
vista of inquiry into these problems. Epwin BorcHARD 


Ambassador Dodd’s Diary, 1933-1938. Edited by William E. Dodd, Jr., 
and Martha Dodd, with an introduction by Charles A. Beard. New 
York: Harcourt, Brace & Co., 1941. pp. xvi, 464. Index. $3.50. 
Although this book contains little about international law in a tech- 

nical sense, it indicates the environment in which that law has had to 

function in recent years. The diary contains entries from June 8, 1933, when 
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Dodd was offered the ambassadorship to Germany, to December 26, 1937, 
when he left Germany. There was one entry on September 20, 1938, 
dealing with subsequent events mostly in Dodd’s personal history. From 
his strategic position in these years preceding World War II the Ambassador 
recorded day-by-day conversations with politicians, diplomats, historians, 
newspapermen, and others both from Germany and abroad, often adding his 
own shrewd comments on personalities and events. As a contemporary 
record it is an important historical source. 

Ambassador Dodd was neither a jurist nor an economist nor a profes- 
sional diplomat. He viewed problems historically and politically from the 
point of view of a Jeffersonian and Wilsonian. His judgment on the course 
of events was usually wiser than that of his more sophisticated colleagues in 
the Berlin diplomatic corps. He understood immediately the character and 
motives of Hitler, Goering, Goebbels, Schacht and the others steering the 
course of the German Government. He recognized that any hope of rally- 
ing liberal and learned opinion in Germany against this course was hopciess 
and that that course ran straight to general war. In December, 1936, he 
wrote: ‘‘ Hitler will listen only if all democratic countries, including Russia, 
were united against him, and if Japan agreed also. This I fear is impossible, 
and so the United States, England and France will be the only hope of saving 
the world from another war. Even that will not succeed if Germany and Italy 
do not go bankrupt and have serious shortages of foodstuff.” (p. 369.) 

Dodd deplored the appeasements by the Western Powers in Spain, in 
Ethiopia, and elsewhere. Veiled beneath historical allegories he publicly 
told the Nazis the consequences of their policy. He never relinquished his 
faith that mankind’s problems could only be solved by the organization of 
democracy within the nations and among the nations. He was appalled by 
the wasteful display, the insincerity, the intolerance and the cruelty which 
characterized Nazi Germany. He was shocked by the apparent willingness 
of some American politicians to approve Hitler’s methods in Europe and to 
employ them in the United States. (pp. 212, 342.) 

The book is edited by Dodd’s children, and contains an introduction by 
Charles A. Beard, who recognizes the high quality of Dodd’s services both 
in history and in statesmanship in spite of his difference in outlook on world 
politics. 

The editing leaves a good deal to be desired. There are no indications of 
editorial omissions, nor is the reader given editorial aid except in an index 
and a list briefly identifying the principal persons mentioned. The book, 
however, is indispensable to an understanding of recent American foreign 
policy and the historical background of World War II. It also reveals 
Dodd as an able historian-diplomat in the tradition of George Bancroft 
and Andrew D. White. His wisdom, understanding and courage probably 
contributed more to the ultimate survival of democracy than did the more 
sophisticated caution of his professional colleagues. Quincy WRIGHT 
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BRIEFER NOTICES 


INSTITUTE OF PaciFic RELATIONS INQuirY Series. New York: Inter- 

national Secretariat, Institute of Pacific Relations, 1941. 

Economic Shanghai: Hostage to Politics, 1987-1941. By Robert W. 
Barmett. (pp. xiv, 210. Index. $2.00.) In a preface unusual for its 
frankness, the author of this important study announces as his purpose ‘‘the 
analysis of economic changes which have occurred at Shanghai during the 
period extending from July 1937 to January 1941.” First, Mr. Barnett 
gives an account of the siege of Shanghai. This chapter, the beginning one, 
not only lays a necessary foundation for the analytical discussion which 
follows, but sets forth the facts and events of that siege in an interesting 
manner for the general reader, and provides a fresh approach which should be 
of interest to the political scientist, historian, and foreign and diplomatic 
journalist. Then follow, in logical order, chapters on the functional eco- 
nomic life of Shanghai, embracing labor, industry, currency and finance, and 
commerce and shipping. Nothing is omitted, and yet the study is not long 
and tiresome, with the usual mass of information and statistics accompanying 
ordinary international economic studies. The final chapter, from which the 
book takes its title, is devoted to the impact of politics on economics, result- 
ing in political mastery over economic forces. This is one of the best ac- 
counts of the admixture of politics and economics which the reviewer has 
been privileged to read. The author blueprinted his study in his preface, 
and kept strictly within his own terms of reference. Much of the material 
is undocumented, as it is the result of personal observation and individual 
investigation, the materials for which are not susceptible of citation. All in 
all, it is one of the best contemporary accounts in international social science 
which has come from the hand of an international expert. A number of 
interesting illustrations add to the appeal of Mr. Barnett’s book. Plans for 
the regional development of Shanghai, the city’s defense areas, and the hinter- 
land, included in the form of maps, provide excellent aids, in graphic form, 
to the reader’s understanding of this important subject. The book is an 
admirable one. 

Legal Problems in the Far Eastern Conflict. By Quincy Wright, H. Lauter- 
pacht, E. M. Borchard, and Phoebe Morrison. (pp. xii, 211. Index. 
$2.00.) The first 114 pages of this small volume is merely a reprinting of 
the material by Professor Wright which has appeared in another volume in 
this series, under the title The Existing Legal Situation as it Relates to the Con- 
flict in the Far East. It has been previously reviewed in this Journal.’ 

In Part II of this work, Professor Lauterpacht sets forth, first, the place 
of the principle of non-recognition in international law, and, secondly, 
contends that the observance of the principle will have a healthy effect 
upon the growth and development of the subject, especially in its modern 
phases. To Dr. Lauterpacht it is a simple legal principle that acts contrary 
to international law are invalid; that they cannot become the source of legal 
rights for the wrongdoer; and that the non-recognition of the fruits of such 
acts follows logically, both to prevent results which are themselves illegal, 
and to provide a sanction against the wrongdoer. Forms of validation of 
illegality should yield to this express mode of prevention and disapproval. 

Dr. Borchard and Miss Morrison pay their respects to the general post- 
war tendency, through general and regional treaties, to discourage the fruits 
of force through distinctions between just and unjust wars, legal and illegal 
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procedures, aggressor and injured, and through sanctions against the aggres- 
sor who prosecutes an unjust war, hoping to benefit by illegal results. With 
a logic virtually unanswerable, and with an adherence to the facts of interna- 
tional existence which defies opposition, the authors reveal that war of any 
kind is war; that de facto political situations affect and substantially modify 
international life, despite objectives and motives; and that the distinctions 
referred to above, while laudable in the field of ethics and morals, have played 
havoc with the orderly development of internationa] law and international 
attitudes, as conditioned by facts and events. The confusion which has fol- 
lowed the use of non-recognition as a sanction, when intended only as a proc- 
ess of diplomacy under which a sovereign state defined its attitude toward a 
political entity pretending the attributes of sovereignty and the facts of 
independence, has been clearly set forth. 

The faulty editing which has included Dr. Wright’s otherwise excellent 
discussion in this study, unduly and unfairly obscures the excellent contro- 
versial discussions of Drs. Lauterpacht and Borchard and Miss Morrison. 
Moreover, the inclusion of so much material in a second volume of the same 
series, without notice or explanation, is evidence of editorial carelessness of 
the first order. CHarLes E. Martin 


De la guerre a la paix. By Georges Kaeckenbeeck. (The Graduate In- 
stitute of International Studies, Geneva, Switzerland: Naville & Cie., 1940. 
pp. 103. S. fr. 2.00.) The author treats of the transition from war to 
peace, but his preoccupation is the ultimate end: the achievement of durable 
peace. He places great stress on the spirit of moderation to preside over the 
peace negotiations. He insists on the benefit which, in a post-war federa- 
tive organization of the world, is to be derived from arbitration, as opposed 
to judicial settlement (Permanent Court of International Justice). How- 
ever, the author is silent as to the coercive aspect of the future peace machin- 
ery, notably, as to the means (suitable disarmament, effective coalition 
against possible aggressors) proper to supplement the conciliatory action of 
the reorganized League of Nations. Mr. Kaeckenbeeck’s carefully worded 
exposé is none the less very valuable: it represents, in the struggle for peace, 
the point of view of the umpire, primarily anxious to secure the appropriate 
atmosphere and not to compromise the future. JOsEPH NISOT 


The Political Economy of War. By A.C. Pigou. (Rev.ed. New York: 
Macmillan Co., 1941. pp. viii, 169. $1.50.) The Professor of Political 
Economy at Cambridge University has, in this volume, revised a book first 
published in 1921. His viewpoint is that of the control of the internal econ- 
omy of England. The first two chapters discuss the effect of the prospect 
of war upon the economic structure—subsidy of marine, location of railways, 
etc.; and the vicious circle by which the economic system leads to war. 
“The fear of war itself forces governments to adopt policies that make war 
more likely.” In the rest of the book he surveys rapidly many problems, 
such as the resources for and the cost of war; taxes as against loans; price 
control; rationing; priorities; bounties; and such problems. He offers no 
solutions, nor general conclusions, but the book reveals how completely war 
upsets all normal activities. It is a small book, but it offers the general reader 
some idea of the intricacies of economic control in wartime. 

CLYDE EAGLETON 


Franco-American Diplomatic Relations, 1816-1836. By Richard Aubrey 
McLemore. (Louisiana State University Press, 1941. pp. ix, 227. Bib- 
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liography. Index. $2.75.) This is an uninspired, unimaginative, labo- 
rious, careful and accurate précis of the famous diplomatic controversy in 
which President Andrew Jackson’s threats, aided by the European situation, 
made the recalcitrant French Chamber vote the necessary appropriation to 
pay the claims that France had agreed to pay in the convention of 1831. 
Professor McLemore had previously published a pamphlet on this subject 
(not mentioned in his present bibliography), The French Spoliation Claims, 
1816-1836, A Study in Jacksonian Diplomacy (Vanderbilt University, Nash- 
ville, Tenn., 1933), which in turn was a reprint from the Tennessee Historical 
Magazine (Ser. 2, Vol. II, No. 4), so he is an experienced publisher on this 
subject. Before him, Professor C. K. Webster, working in the United States, 
British, French, and Austrian archives, had printed in the English Historical 
Review (XLII, 1927, 58-78) his well-known article on “ British Mediation and 
the United States in 1834-1836.” By thorough multi-archival research 
(United States, France, Great Britain) the present study extends the earlier 
pamphlet, but adds little new, aside from detail, to what we already knew 
from the previous works of Mr. McLemore, Mr. Webster and other writers. 
The student of international law would like to know more about the princi- 
ples of law involved in these claims before the convention settled them for a 
lump sum. SAMUEL FLaGG 


I Built a Temple for Peace. The Life of Eduard Benes. By Edward B. 
Hitchcock. (New York and London: Harper & Bros., 1940. pp. xvii, 364. 
Index. $3.50.) This biography was written by a close friend and ardent 
admirer of the subject. In fact, Mr. Hitchcock accompanied the former 
Czech President on his tour of the United States, and, according to the fron- 
tispiece, was chosen ‘‘as the man best fitted to write this book.”” The manu- 
script was read by Mr. Benes, and checked and corrected to insure its 
accuracy. It is, therefore, as might be expected, an altogether sympathetic 
account of the life of the Czech leader. The author says it is ‘‘concerned 
with the development of Eduard Benes as man and statesman.” It is, in 
fact, largely a personal story rather than a history of anera. Light is thrown 
on the early background of this tenth child of Bohemian peasant parentage; 
on his educational progress through the Universities of Prague, Paris, Berlin, 
Dijon, and subsequently at Prague; on his courtship and marriage; on his 
early teaching experience at Prague and the development of his relations with 
Masaryk, whose disciple he became at the age of seventeen; on his conspira- 
torial work against Austria-Hungary before and during the First World War, 
and his fight for Czech independence, in which he played such a determining 
role during the War and at the Peace Conference. A sketchy account is 
given of his political career in Czechoslovakia and on the European stage 
during the 1920’s and 1930’s. In the author’s judgment it was the ‘quiet 
persistence and careful statesmanship of Benes which ultimately won recog- 
nition of the independence of Czechoslovakia.” These services were subse- 
quently not always appreciated at home, where jealous competitors for place 
and power charged Bene’ with using all the tricks of the trade to maintain 
and augment his power. The author at times tends to romanticize aspects 
of his subject’s life, and he is not always historically accurate. For instance, 
It is incorrect to say that “‘the real reason why Britain rejected the Geneva 
Protocol (1924)’’ was the German proposal for a Four-Power Pact (The 
Treaty of Locarno). A less serious inaccuracy is the statement that the 
Nazis elected 110 members to the Reichstag in 1932. Actually 230 Nazi 
deputies were returned in mid-1932. History will doubtless render a decision 
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some day as to whether Mr. Hitchcock has cast his subject in too heroic a 
mould; but it will undoubtedly accord this Czech leader a high place in Euro- 
pean statesmanship. This is not the definitive biography of Mr. Bene§S, but 
it makes a useful contribution, particularly on the strictly personal side. 
G. BERNARD NOBLE 


The Redemption of Democracy: The Coming Atlantic Empire. By Her- 
mann Rauschning. Translated from the German by Barrows Mussey. 
(New York: Alliance Book Corporation, 1941. pp. 243. $3.00. No In- 
dex.) It is difficult to state clearly just what Rauschning means by this 
book. Day by day he watches the bombing of London and he writes through 
these days, trying to say what is the meaning of the conflict. He seeks the 
causes of the debacle of European order and he makes predictions of the fu- 
ture. Rauschning has no positivistic mind; he is a German still though he 
works for the downfall of his former leader. With a mind that once let him 
follow Hitler, he now uses the same intellectual techniques to intuit the 
future of democracy. While he does not speak as an Anglo-American, per- 
haps cannot speak so, his book is no less valuable in the struggle of all think- 
ers today to understand the processes of the world which has come to the 
present crisis. Europe is ceasing to be the intellectual and political center 
it has been for so long. ‘‘ Around the Atlantic Ocean some sort of new Em- 
pire of peace may grow up. The power nucleus of the new order is springing 
from a union of the Anglo-Saxon peoples. Europe will become a hinterland”’ 
(pp. 236-37). But it was not fated so, nor was it inevitable that the Ger- 
mans should have lost their great opportunity. On the other hand, Rausch- 
ning has little confidence in the doctrinaires, with their schemes of the 
planned leviathan. Democracy and the strong state do not go together 
(p. 185). The planned society is finally a despotism. We cannot banish 
Caesarism by outdoing it. ‘‘In the present crisis we must take inventory of 
all the forces making for a conservative way of life, and there must be a new 
articulation of conservatism”’ (p. 187). Or, again, he says: ‘‘ Democracy is 
a balance of varying forces; democracy is decentralization, and not simply 
formal separation of powers. Above all, democracy is the continual develop- 
ment of tradition. The time is past when democracy was considered 
equivalent to radicalism” (p. 193). Francis G. WILSON 


International Labor, Diplomacy and Peace 1914-1919. By Austin Van der 
Slice. (Philadelphia: University of Pennsylvania Press, 1941. pp. xi, 
408. Index. $4.00.) It is worth while to reéxamine in retrospect the back- 
ground of the experiment we know as the I.L.O. The pre-war labor move- 
ment gave birth to a system of social internationalism that had not been 
tried before. The author does not examine that experiment, but he describes 
the ideological chaos out of which it grew. The rehearsal of that chaotic 
story is not easy. The author carries it along in twelve separate install- 
ments of apparently disparate movements. The author calls his thirteen 
chapters: (1) Introduction; (2) Realistic setting for the war aims; The war 
aims of (3) international labor, (4) French labor, (5) British labor, (6) 
American labor; (7) Labor’s peace diplomacy; (8) Popular front organiza- 
tions aiding labor’s peace program; (9) The labor movement and President 
Wilson; (10) Government and labor; (11) Labor on the threshold of the 
peace; (12) The Bern Conference and its aftermath; and (13) Labor’s lobby- 
ing at Paris. Bibliography. This is the history of description and not of 
analysis. The study is an excellent collation and summary of the relevant 
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historical documents showing what took place at the larger and more im- 
portant international labor conferences and among the national labor groups in 
the different countries. The chapter on Governments and Labor is par- 
ticularly valuable as an exposition of the way in which the various govern- 
ments have kept labor lined up for their respective points of view. The 
book appears to be motivated by a unitary conception of the international 
labor movement. There is in the opening introduction a statement that 
“Tn 1840 the Communist Manifesto had given a unity and a destiny to this 
emergent class.” This can scarcely be considered an accurate historical 
statement. Indeed the story told in the volume itself would seem to belie it. 
Labor was unable to show a united front in support of the social program 
that actually became a part of the peace treaty. It seems to me that the 
author misses the point of the basic réle of labor in international affairs. 
That réle is to initiate democratic movements of various sorts; to stand as 
mental godfather in the forming of ideas that sweep back and forth across 
democracy. It may be a tragedy that labor has never achieved that united 
front. It does, however, stand to labor’s credit that it has always been a 
spokesman of disinherited groups that rise and fall in democracy from dec- 
ade to decade. L. M. 


Personal Aggressivenessand War. By E. F. M. Durbin and John Bowlby. 
(New York: Columbia University Press, 1939. pp. viii, 154. Index. $1.50.) 
This essay is part of a symposium entitled War and Democracy, published in 
1938. It was republished in its present form early in 1939. The authors 
attempt ‘‘to describe and analyze the general psychological forces lying be- 
hind the timeless and ubiquitous urge to fight and kill.” An appendix which 
occupies two-thirds of the book is devoted to an examination of the psycho- 
logical and anthropological evidence based upon studies of individual as well 
as group aggression. Theauthors find that fighting and peaceful coédperation 
are equally ‘“‘natural’’ forms of behavior. War is due to the expression in and 
through group life of the transformed aggressiveness of individuals. The 
cause of the transition from peaceful coéperation to fighting is some change 
in the circumstances of the group which alters the balance between the desire 
for codperation and the conflicting desire to obtain self-regarding ends by 
force. In national governments force is necessary to restrain the aggression 
of minorities; and so likewise in the relations between nations. ‘‘The organi- 
zation of international force for the preservation of international peace and 
the fulfilment of international law is the most urgent task of all.” (p. 47.) 
The authors admit that force will not cure the impulses of aggression, but 
the immediate problem is not to cure the aggressor, but to prevent the ag- 
gression, or to vindicate the law if aggression takes place. (pp. 47-48.) 
The book is interesting reading and provokes timely reflections. 

Problems of Modern Europe. The FactsataGlance. By J. Hampden Jack- 
son and Kerry Lee. (New York: Macmillan Co., 1941. pp. 128. $1.75.) 
This is a picture-book which by symbols, maps and diagrams undertakes to 
introduce to beginners in comprehensible form the problems of Europe which 
confront the present generation. Part I illustrates the basic problems of 
Standards of Living, Resources, Population, Capital, Organization, Ex- 
change, Unemployment, Nationalism, and Power. Part II deals with the 
Economy of the Nations. Part III, entitled ‘‘In Search of Security,” is sub- 
divided into sections described as Punishing Germany, Encircling Germany, 
The League and Disarmament, The League and Aggression, Non-Interven- 
tion and Appeasement, Balance of Power, Germany’s Europe, Russia’s 
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Advance, Champions of Democracy. Finally, Part IV deals with Problems 
for the Peace Conference as follows: Poland, Living Space, Colonies, Inter- 
national Trade, The Jews, Minorities, and Federation. Each diagram and 
map is preceded by a few paragraphs of explanatory matter written in the 
simplest terms. The authors explain their effort by stating: ‘‘Current Affairs 
is notoriously a vague subject and Economics a dismal science. The books 
are all too long and too difficult, or else too scrappy and tendentious.”” They 
hope to succeed ‘‘ where textbooks have failed.” 

The European Possessions in the Caribbean Area. By Raye R. Platt, John 
K. Wright, John C. Weaver, of the American Geographical Society, and 
Johnson E. Fairchild, of Hunter College. (New York: American Geograph- 
ical Society, 1941. pp. vii, 112. Map. Index. $1.00.) To supply the 
American public with facts concerning the European territorial possessions in 
the Caribbean area, interest in which has been greatly aroused by the war in 
Europe and the defense efforts of the United States, the American Geograph- 
ical Society has published this compilation of facts concerning the popu- 
lation, physical geography, resources, industries, trade, government, and 
strategic importance of European possessions in the Caribbean area. 
Separate sections cover each of the British colonies, the French colonies, and 
the Dutch territories. There are also separate sections dealing with the stra- 
tegic importance of these possessions, their balance of trade and _ fiscal 
position. A noteis added on theisland territories of Colombia and Venezuela. 
The establishment of American naval and air bases in some of these islands 
adds to the particular timeliness of the publication. 

The American Empire. A Study of the Outlying Territories of the United 
States. William H. Haas, Editor. (Chicago: University of Chicago Press, 
1940. pp. xii, 408. Index. $4.00.) This volume, made up of eight 
separate articles by different authors, deals with the geography and physical 
characteristics, history, populations, resources, industries, and governments 
of Puerto Rico, the Virgin Islands, the Panama Canal Zone, Alaska, Hawaii, 
and the Philippines, preceded by an introductory chapter entitled ‘‘The Era 
of Overseas Expansion,” and concluding with a chapter on ‘ Manifest 
Destiny.”” It complements for the outlying territories of the United States 
the monograph noted in the preceding paragraph on the European possessions 
in the Caribbean area. Georce A. FINcH 
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